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BEFORE THE APPELLATE TRIBUNAL, SINDH REVENUE BOARD AT KARACHI

DOUBLE-BENCH-I

| APPEAL NO. AT-88/2023

M/s Ajmer Engineering Works (Pvt.) Ltd.

(SNTN: S3361373-7) i

Office No.5 & 6, BIock-A,i:Al-Rahim, Centre,

Sarfaraz Road, Hyderabad. e esmsmssesmammsismmisanssssssmsmssvenes PPPE ANE

Versus

Assistant Commissioner ZtUnit-34),
Sindh Revenue Board (SRB),
Bungalow, No. 14-A/1,

Defense Housing Societyf,*Phase—I,

Cantt. Hyderabad. ......civieerinice s s s RESPONAeNt
il

Date of filing of appeal: 22.06.2023

Date of hearing: 17.08,2023

Date of Order: 18.08.2023
: ,

Mr. Jan Alam, Advocate for the appellant.
Ms, Humaira Shakeel, AC-SRB Hyderabadfor respondent.

i
) ORDER

fstite® Nadeem Azhar Siddiqi. This appeal has been filed by the appellant
allenging the Order dated 06.06.2023 passed by the Commissioner (Appeals) in
Appeal No.83/2023 under section 58 (4) of the Sindh Sales Tax on Services Act,

2011 (hereinafter referr,ied to as the Act) granting conditional stay on deposit of
25% of the tax involved.. - '
l

02. The facts as stated in the OIO are that the appellant having SNTN:
i

$3361373-7, is registered with SRB under the principal activity of Contractor of
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Building, classified undeﬁ Tariff Heading 9814.2000 of the Second Schedule to the
Act and are chargeable tb Sindh Sales Tax (SST).

03. It was alleged in‘i.“the SCN that as per information available with the
Department including the Bid Evaluation Report, it was revealed that the M/s
Hyderabad Electric Supply Company (HESCO) has awarded tender to the appellant
for providing taxable serVIces amounting to gross amount of Rs.248,160,000/-

which involved SST of Rs 28,538,400/~ (as per fraction formula). Details are given
below:-

Tender | Bid Opening | - V‘alue of Rate SST Total Details of work/
Inquiry Date S';ervices Amount 7 Services
No '

i;
1666/22 | 22.03.2022 | 219,621,600 | 13% | 28,538,400 | 248,160,000 | Repair of Damaged
i Distribution

i Transformers

I
|
04. The appellant was'f served with a Show-Cause Notice dated 14.02.2023 to
explain as to why the S$T amounting to Rs.28,538,400/- should not be assessed
under section 23(1) re';;ad with section 47(1A) of the Act alongwith default
surcharge under section 44 of the Actand the penalties prescribed under Serial

NQ,3 of the Table under;% section 43 of the Actfor contravention of the provisions

~ the hearings.

06. The Assessing Officer (AO) passed OIO and determined SST at
Rs.28,538,400/- anngwiffch default surcharge under section 44 of the Act and also

imposed penalty of Rs.1%;,426,920/= under Serial No.3 of the Table under section
43 of the Act. |

N
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07. The appellant cha_lilenged the said OIO before Commissioner (Appeals), SRB
under sub-section (1) cig)f section 57 of the Act. The appellant also filed an
application for staying tﬁ1e recovery of tax. The appeal alongwith stay application

was taken up on 21.Q6.2023 and the Commissioner (Appeals) passed the
following order:- |

“Regarding stay, tbe appellant is advised to consider availing facility as per

proviso to the se{ction 66(1) of 2011-Act by deposit 25% amount of tax
involved”. |

08. The learned advocate for the appellant submitted as under:-

i. The appellant was never registered with the SRB and no SST can be
levied on them prior-to date of registration and refer to various Orders
of Comm|5510ner (Appeals), SRB and the Tribunal.

ii. The mere fillingi of on line application for registration without the user ID
and password could not be considered as valid registration.

iii. The tender granted to the appellant was for toll manufacturing and
~ supply of goods which is not a taxable service.

iv.  The SCN was iesued invoking Tariff Heading 9814.2000 (contractor of

building) whereas the alleged services mentioned in the bid wes Repair

_ 934.2000. | ‘!

vi. The Commissicf)iner (Appeals), SRB instead ot passing stay order on the
basis of merit of the case has erroneously invoked first proviso to sub-
section (1) of Section 66 of the Act, 2011.

vii. The Iegislature”has not imposed any condition under sub-section (4) of
Section 58 of the Act and as such conditional order for depositing 25% of
tax amount forJ grant of stay is not legal and proper.
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: Page 3 of 6




Viil.

The OIO was péssed on 11.05.2023 and thereafter the department vide

letter dated 26.05.2023 directed the appellant to produce record and
information. ||

The OIO was-n@t served upon the appellant.

The appellant e;’ipprehends coercive action for recovery of tax on the part
of the appellaﬁt and submitted that in case the stay is not granted the
Department wnll attach their bank account causing monitory loss as well
as loss of repu:tation and requested for grant of stay against coercive
recovery. | | |

09. The learned AC-SRB submitted as under:-

The appellantgé got voluntarily registration with SRB on 12.03.2016
describing its services under Tariff heading 9814.2000.

The appellant :(ijeliberately failed to complete the required registration
process due togiwhich user ID and password was not issued to them.

The tender gﬁanted to the appellant was for repair of damaged
distribution tﬁansformers falling under Tariff Heading 9805.0000
(contractual ekécution of work or furnishing supplies).

The appellant %Nas required to charge, collect and pay the SST to SRB.

\ The payment if any made to FBR was neither proper nor legal and the

Vii.

viii.

-

appellant could not escape from its liability to pay SST.

The order for éfrant of stay subject to deposit on 25% tax amount of was
rightly passed to safeguard the interest of both the parties.

The Commissic&ner (Appeals) in appropriate cases can grant conditional
stay. ! ' .
The appellant %o create deception is also functioning in another name
i.e. M/s Ajmer{ Electric Engineering Works which is an Association of
Persons (AOP)%"at the same address which creates doubt about the
integrity of the;!appe”ant.

The informatio%h vide letter dated 26.05.2023 was called from the other
concern (Ajme‘;:r Electric Engineering Works) of the appellant and not
from the appelil:ant, who is a private limited company.
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ix.  The OIO was p“jroperly served upon the appellant and the evidence will
be placed befof[re Commissioner Appeals), SRB.

X. The appellant E;was provided several opportunities by the adjudication
officer neitheriéﬁle reply nor appear for hearing before the adjudication

officer. | li

|
10. We have heard tf:!1e learned representatives of the parties and perused the.
record made available béfore us.

11. This appeal has ,!been filed by the appellant against the order dated
18.04.2023 passed by tﬁe Commissioner (Appeals), SRB for granting conditional

stay subject to deposit o}ﬁl‘ 25% of the amount of tax involved.
1.

12.  This case appearé to be a case of hardship. The appeal is still pending
before Commissioner (E’-\ppea|s) for want of hearing. The appellant has not
deposited 25% of the arhount of tax involved and filed this appeal. The appellant
rightly apprehends coeri(i:ive recovery on the part of SRB during the pendency of
appeal if stay is not gra_ni’!ced. |

Il
The Commissionér (Appeals), SRB on the first date of hearing instead of
M the stay order %fter considering the merits of the appeal invoked first
to sub-section (1) of section 66 of the Act and advised the appellant to
f of 25% of the an%ount of tax involved. '
14. From the submis‘;;sions of the parties it appears that factual and legal
controversies are involved and require serious consideration. The Commissioner
(Appeals) is requires to iélj’esolve the issues of levying SST on the appellant before
registration as well as tﬁ!?e nature of services provided by appellant and whether
the work performed by ’q;l'1e appellant was liable to GST or SST.
15. The appeal is stiill pending and fixed for hearing. The passing of the
conditional stay order of;n the first day of hearing without considering the merits
of the appeal was apparf’ently a harsh order. The legislature has not provided any

\'\ﬂg/ i Page 5 of 6 i



|
] condltlon under sub- sectlon (4) of section 58 of the Act. However, in appropriate
case the first proviso to sub section ( 1) of sectlon 66 of the Act can be invoked.

16. _The instant appealﬁ is only against the conditional stay order and no purpose
- will be served in keep'iné the same pending any further. We therefore, to foster
cause of justice reduce% the deposit of tax from 25% to 10% of the_principal
_amount of tax and thér appeéllant is directed to deposit 10%of the principal
~ amount of Rs. 2,853 840i/ within two weeks from today. The stay is granted till
the disposal of*appeal b‘y Commissioner (Appeals). However, in case 10% of the

.principal amount of taxr is not deposited within two weeks the stay will stand
‘ vacated without any further order.

17. We, therefore drrect the Commissioner (Appeals) to expeditiously proceed

~ with the appeal and to dec1de the same W|th|n next forty five days from the date
“of this order without aIIowmg unnecessary adjournments to the parties. The
parties are directed to cooperate with the Commrssroner (Appeals).

18. - The appeal is dlsposed of as above. The copy of the order may be provrded
to the learned representatrves of the parties.

l

| Q/ /AN

.(Syed Tahir Raza Zardn)i (Justice® Nadeem Azhar Siddiqij
1 - CHAIRMAN

7 'Mémber Technical
. Karachl T i Certi
_ Dated: 18.08.2023 | .

d to be True Lop¥

Copy for compliance:|

ﬂz%&o

i B | . 9'207'}
1. The Appellant through authorized Representative. - . REGISTR R

APPELLATE TRIBUNAL
2. The Assistant Com|m|55|oner (Unit-34), SRB, Hyderabad. SINDH REVENUE BOARD

3. The Commlssmner(Appeals ), SRB, Karachl

i

: Copyforinformationcho:- |
" 3) All Commissioner{(Appeals), SRB, Karachi.

- 4) Office copy ‘
- 5) Guard file
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