
BEFORE THE APPELLATE TRIBUNAL, SINDH REVENUE BOARD AT KARACHI

DOUBLE-BENCH-I

I APPEAL NO. AT-88/ 4023

M/s Ajmer Engineering Works (Pvt.) Ltd.

(SNTN : S3361373-7)
Office No.5 & 6, Block-A,' Al-Rahim, Centre,

Sarfaraz Road, Hyderabad............................................................................... Appellant

Versus

@ Assistant Commissioner t Unit-34),
Sindh Revenue Board (SRB),

Bungalow, No. 14-A/1,
Defense Housing SocietV:'Phase-1,

Cantt. Hyderabad. .........:............................................................................ Respondent

Date of filing of appeal: 22.06.2023
Date of hearing: 17.08.2023
Date of Order: 18.08.2023

Mr. Jan Alam, Advocate for the apF

Humaira Shakeel, AC-SRB Hyde

ellant
rabadfor respondent.

ORDER

® Nadeem Azhar Siddiql
+

fglenging the Order di'ted 06.06

This appeal has been filed by the appellant

2023 passed by the Commissioner (Appeals) in

Appeal No.83/2023 under section 58 (4) of the Sindh Sales Tax on Services Act,

2011 (hereinafter referred to as the Act) granting conditional stay on deposit of
25% of the tax involved. ;,

02. The facts as stated in the OIC) are that the appellant having SNTN:

S3361373-7, is registerd Id with SRB under the principal activity of Contractor of
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Building, classified undeF Tariff Heading 9814.2000 of the Second Schedule to the

Act and are chargeable tb Sindh Sales Tax (SST).

Details of worTotaSSTRateue 0ender lpenIrlg
ServicesAmountS'ervicesDaterlqulry

e,538,400,62 13%22.03.20221666/22
Distribution
Transformers

03. It was alleged ini the SCN that as per information available with the

Department including the Bid Evaluation Report, it was revealed that the M/s

Hyderabad Electric Supply Company (HESCO) has awarded tender to the appellant

for providing taxable s4rvices amounting to gross amount of Rs.248,160,000/-
which involved SST of Rg.28,538,400/- (as per fraction formula). Details are given
below :-

04. The appellant wa+ served with a Show-Cause Notice dated 14.02.2023 to
explain as to why the SST amounting to Rs.28,538,400/- should not be assessed

under section 23(1) rd:ad with section 47(IA) of the Act alongwith default
surcharge under section: 44 of the Actand the penalties prescribed under Serial

of the Table under: section 43 of the Actfor contravention of the provisionsg,3

department provided sufficient opportunities to the appellant to file
d to appear for dearing, but neither the appellant filed reply nor attended

the hearings.

06. The Assessing q)fficer (AO) passed OIO and determined SST at

Rs.28,538,400/- alongwijh default surcharge under section 44 of the Act and also

imposed penalty of Rs.];426,920/= under Serial No.3 of the Table under section

43 of the Act. I,

V%...''''
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07. The appellant chal:lenged the said'OIO before Commissioner (Appeals), SRB

under sub-section (1) bf section 57 of the Act. The appellant also filed an

application for staying the rec8very of tax. The appeal alongwith stay application
was . taken up on 21.06.2023 and the Commissioner (Appeals) passed the

following order:-

“Regarding stay, the appellant is advised to consider availing facility as per

proviso to the seLtion 66(1) of 2011-Act by deposit 25% amount of tax
involved".

08 The learned advoc,ate for the appellant submitted as under:-

• i.

ii.

iii.

IV.

The appellant ’was never registered with the SRB and no SST can be

levied on them: prior'to date of registration and refer to various Orders

of Commission6r (Appeals), SRB and the TribOnal.

The mere fillin£ of on line application for registration without the user ID

and password could not be considered as valid registration.

The tender granted to the appellant was for toll manufacturing and

supply ofgood§ which is not a taxable service.

The SCN was issued invoking Tariff Heading 9814.2000 (contractor of

building) whereas; the alleged services mentioned in the bid was Repair

Damaged Distribution Transformers not falling under Tariff Heading
,2000. 1

appellant as per the contract with HESCO was required to pay 17%

which wasljcharged and withheld by the recipient and paid to F BR.

The Commissiqner (Appeals), SRB instead of passing stay order on the

basis of merit bf the case has erroneously invoked first proviso to sub-

section (1) of Section 66 of the Act, 2011.

The legislaturehas not imposed any condition under sub-section (4) of
Section 58 of the Act and as such conditional order for depositing 25% of

tax amount foP{grant of stay is not legal and proper.

D6

e

ST

VI.

vii.
++

! 1

Page 3 of 6

i
i

I

I



VIII.

ix.

X.

The OIC) was pbssed on 11.05.2023 and thereafter the department vide
letter dated 26.05.2023 directed the appellant to produce record and

information.

The OIC) was nat servbd upon the appellant.

The appellant dpprehends coercive action for recovery of tax on the part

of the appellant and submitted that in case the stay is not granted the

Department wijl attach their bank account causing monitory loss as well

as loss of repUtation and requested for grant of stay against coercive
recovery. I

09. The learned AC-SRb submitted as under:-

• . i

The appellant: i got voluntarily registration with SRB on 12.03.2016

describing its services under Tariff heading 9814.2000.

The appellant delibefately failed to complete the required registration

process due totjwhich user ID and password was not issued to them.

The tender granted to the appellant was for repair of damaged

distribution tRansformers falling under Tariff Heading 9809.0000

(contractual exbcution of work or furnishing supplies).

The appellant h/as required to charge, collect and pay the SST to SRB.

The payment if any made to FBR was neither proper nor legal and the

appellant could not escape from its liability to pay SST.

The order for grant of stay subject to deposit on 25% tax amount of was

rightly passed +b safeguard the interest of both the parties.

The Commissi dner (Appeals) in appropriate cases can grant conditional
stay

The appellant lo create deception is also functioning in another name

i.e. M/s Ajmea Electric Engineering Works which is an Association of
Persons (AOP){ 'at the same address which creates doubt about the

integrity of the!!appellant.
The informatioln vide letter dated 26.05.2023 was called from the other

concern (Ajmejl Electric Engineering Works) of the appellant and not

from the appeljant, who is a private limited company.

1.

ii.

10

r\ a\ \

vii.

viii.
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ix.

X.

The OIO was Pjroperly served upon the appellant and the evidence will

be placed befo}e Commissioner Appeals), SRB.

The appellant lb/as provided several opportunities by the adjudication
officer neither':file reply nor appear for hearing before the adjudication

officer . i}

10. We have heard tae learned representatives of the parties and perused the.
record made available bdfore us.

11. This appeal has been filed by the appellant against the order dated

18.04.2023 passed by the Comlmissioner (Appeals), SRB for granting conditional

stay subject to deposit of 25% of the amount of tax involved.

12. This case appearS to be a case of hardship. The appeal is still pending

before Commissioner (Appeals) for want of hearing. The appellant has not
deposited 25% of the ahount of tax involved and filed this appeal. The appellant

rightly apprehends coerbive recDvery on the part of SRB during the pendency of

appeal if stay is not gran#ed.

e

e Commission4r (Appeals), SRB on the first date of hearing instead of
e stay order bfter considering the merits of the appeal invoked first
sub-section ({) of section 66 of the Act and advised the appellant to

25% of the ar4ount of tax involved.

14. From the submi$gions of the parties it appears that factual and legal

controversies are involv'+d and require serious consideration. The Commissioner

(Appeals) is requires to [esolve the issues of levying SST on the appellant before

registration as well as tbe nature of services provided by appellant and whether
the work performed by !he appellant was liable to GST or SST.

15. The appeal is stijll pending and fixed for hearing. The passing of the

conditional staY order on the first day of hearing without considering the merits
of the appeal was appadFntly a harsh order. The legislature has not provided any

F
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condition under sub-sec{ion (4) of section 58 df the Act. However, in appropriate

case the first proviso to gub-section (1) of sectiQn 66 of the Act can be invoked.

16. The instant appeal is only against the conditional stay order and no purpose

will be served in keepin£ the same pending any further. We therefore, to foster
cause of justice reduce! the deposit of tax from 25% to 10% of the principal

amount of tax and thq appellant is directed to deposit 10%of the principal

amount of Rs.2,853,840/- within two weeks from today. The stay is granted till
the disposal of*appeal bjy Commissioner (Appeals). However, in case 10% of the

principal amount of taji.'is not deposited within two weeks the stay will stand

vacated without any furtlher order ,

17. We, therefore direct the Commissioner (Appeals) to expeditiously proceed

with the appeal and to decide the same within' next forty five days from the date
of this order without #llowing unnecessary adjournments to the parties. The

parties are directed to.cQoperate with the ComMissioner (Appeals).

;1
e

! !

18. The appeal is dispbsed of as above. The copy of the order may be provided

to the'learned representbtives of the parties.

d/– ',
($yec! Tahir Raza Zaidi)I

Mdmber Technical '!

Karachi ':

Dated: 18.08.2023

1. The Appellant thrQugh authorized Repregentative.

2. The A„i',t,.F c„Hjmi„i,.e, (u,it-34), SBB, Hyd„abad. aRS#J=T£U£D
3. The.Commissioned (Appeals-III), SRB, Kar£chi.

3) All Commissioner,i(AppJals), SRB, Karachi.

4) Office copy !!

5) Guard file.

Copy for complian de: iI

Copy for informati8nijo:-

sd /–
(Justice® Nacleerv\ Azhar Siddiqi)
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