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CRDER

Syed Tahir Raza Zaidi: This appeal has been filed by the ap
Order-in-Appeal (hereinafter referred to as the OIA)

31.05.2023 passed by the Commissioner (Appeals) in Appea
the Appellant against the Order-in-Original (hereinafter refe

2591/2022 dated 14.11.2022 passed by Mr. Awais Raza, As

(Unit-32) SRB Karachi.
02. Brief facts of the case are that M/s National Logist

§9013102 (hereinafter referred to as “registered person’

services category of Terminal Operator, classified under ta
of the Second Schedule to the Sindh Sales Tax on Services

ate. Accordingly, M/s National Logistics Cell a

gegtion 8, 9 and section 17 of the Act:

he Act”), in Province of Sindh and are subject to lev
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ms of the provision of
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04 and obtain SRB-related CPR as token of having paid that amount as
prescribed in rule 14 of rule 30 of the Rules-201{; and
c) furnish their tax return form “SST-03” as requirled under section 30 of
the Act read with rule 12 and 13 of the Rules, 2011.
03. M/s National Logistics Cell failed to deposit the amount of Sindh Sales Tax
and failed to e-file the prescribed tax (SST-03) for the tax period of September,
2022. Despite issuance of notices regarding non-payment and non-filing, M/s
National Logistics Cell neither submitted any response nor deposited amount of
Sindh Sales Tax dues nor e-filed the prescribed tax return (S$T-03) for the tax period
of September, 2022. Considering the foregoing facts and injview of the appellant’s
persistent late payment it was held that the delay in payment of sales tax due and
filing of tax returns was without any reasonable explanatiop.
. 04. Therefore, after reviewing the case record the Assessing Officer concluded
the case by imposing penalties as there exist an element of mens-rea against the
registered person on account of non-depositing the due SST payment and not filing
the monthly sales tax return for the tax period of September, 2022 as prescribed
under law and rules made thereunder. Penalties under section 43 of the Act and
default surcharge under section 44 of the Act were imposed upon the registered
person, M/s National Logistics Cell (SNTN: $9013102) as under:-
i. Non-payment of monthly sales tax due (Violation of section 8, 9 and 17 of
the Act):

nder section 43 (Sr. No.3) of the ACt......eoeveerreeenene. ....Rs.907,384/0

der section 43 (Sr. No.2) of the Actu...ccccvvvvveeevnnnnne.. .Rs.4,667/-

Default surcharge
iv. Undersection 44 of the ACt......ooeeoeeeeeeoeeeeeeeeeeeee .Rs.157,395/-

05. M/s National Logistics Cell was accordingly directed to deposit a total
amount of Rs.1,159,446/- (997,384 + 4,667 + 157,395), as calculated in the
foregoing terms, in the SRB head of account (Sindh Sales Tax on Services---- B-
02384), within 30 days from the date of OIO under the proviso of section 66 of the
Act, 2011. The appeal against the OlO before the Commissipner (Appeals), SRB also
failed hence the instant appeal before this forum.
06. Inthe above back drop and facts of the case narrated supra, hearing notice
was issued to rival parties for 10-08-2023, Mr. Mohammad Raza and Mr. Awais

P

/
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Raza, FCA, from M/s. A.F. Fergusan & Company appeared on
whereas Mr. Mehboob Bikia, AC SRB represented the depa

07. The AR for the appellant reiterated the arguments p
appeal and stated that the appellant being a state owned

burdened with penalties and default surcharge as there exis
act to avoid payment of due taxes. However he could not off

for delayed payment and attributed the same to the
processes adopted by the appellant.
08.

nothing but willful and should not go un noticed. The lear
when confronted with the accusation of repeated defaults

09.
oral and written submission by the rival parties and has als

referred during the currency of proceedings. As a matte
judiciary has time and again held that presence of mens rea
requisite for imposition of penalty and default surcharge rr

officials are now burdened with an additional duty of es
willfulness although the language and spirit of the conce
does not embodies any such requirement.

10. The relevant section of the Act is reproduced h
reference:-

Section 44(1) of the Act, 2011:

\/

)
M

p

/

a
Bare perusal of the above section suggest that the

under any obligation to look for the element of willfuln
conduct of the tax payer and the provision of above se
operation automatically leaving no discretion at the hands

to remit the default surcharge.
12.

1990 which read as follows:-

P!

/

On the other hand the AC SRB furnished a statemen
of default on the part of the appellant and stated that sucl

was unable to satisfy this Tribunal with any plausible reaso!
| have gone through the record of the case comprisin

“Notwithstanding the provisions of section 23, if a reg
gy the tax due or any part thereof, whether willfully
the manner specified under this Act, rules or no
der, he shall in addition to the tax due and any pe
y default surcharge at the rate mentioned below.”

The question of waiver of default surcharge/additio
by Superior Courts in various judgments relating to section

behalf of the Appellant
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it forth in the memo of
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ts no mens rea or willful
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cumbersome business
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nalty under section 43,

assessing officer is not
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nal tax was considered
34 of the Sales Tax Act,
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34. Default surcharge.- (1) Notwithstanding the provjsions of section 11, if a
registered person does not pay the tax due or any|part thereof, whether
wilfully or otherwise, (emphasis supplied) in time or in the manner specified
under this Act, rules or notifications issued thereunder or claims a tax credit,
refund or makes an adjustment which is not admissitile to him, or incorrectly
applies the rate of zero per cent to supplies made by Him, he shall, in addition
to the tax due, pay defauit surcharge at the rate meritioned below:-
13. Section 44 of the Act and Section 34 of the Sales|Tax Act, 1990 are not
materially different in scope, and both deal with impositicn of default surcharge.
Both the provisiuns provide “willfully or otherwise”, therefore, in view of the
similarity of language of two statutes, the case law pertaining to section 34 of the
Sales Tax Act, 1990 can also be relied upon instantly. A few| citation from reported
. cases are reproduced here-under:-
14. In 2004 SCMR 456, D.G. Khan Cement Company Limited versus Federation of
Pakistan the Full Bench of Supreme Court of Pakistan it was held as under:-.

“26. In the case reported as PLD 1991 SC 963, this Couit held that imposition of
penalty was illegal where the evasion of duty was not willjul. The Lahore High Court
in the case reported as PTCL 1995 CL 415 held that where|the petitioner did not act
mala fide with the 'intention to evade the tax, the imposition of penalty of
additional tax and surcharge (emphasis supplied) was not justified. It was held by
the Sales Tax Tribunal in the case of 2002 PTD (Trib.) 300 that where the
controversy between the department and the appellants| related to interpretation
of different legal provisions, the imposition of additionaf tax (emphasis supplied)
and penalty had no justification. In other case, the appellant's own Tribunal held
that additional tax was punitive in nature as such unlgss default was willful or

>*mphasis supplied.

| by the appellants that
vas mandatory and there
allow any concession.

28. Each and every case has to be decided on its own merits as to whether the
evasion or payment of tax was willful or mala fide, decision on which would
depend upon the question of recovery of additional tax (emphasis supplied). In
the facts and circumstances of this case, we find that non-payment of the sales
tax within tax period was neither willful nor it could be construed to be mala fide
evasion or payment of duty, therefore, the recovery of ndditional tax as penalty
or otherwise was not justified in law (emphasis supplied).
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29, ciriiriieeirnns The appeals as regards acceptance of the

the respondents against the recovery of additional tax f
are hereby dismissed. The connected Civil Appeals Nos. 1

2000 stand disposed of in the above terms”.

In 2006 SCMR 626 (DB-Supreme Court of Pakistan) D
Excise & Sales Tax versus ICl Pakistan Limited, Lahore, relyi
the full bench of Supreme Court of Pakistan it was held as u
“6. We have heard the learned counsel for the parties ai
available record. We find that judgment, dated 30-10-
Court in Writ Petition No.4876 of 1994 was set aside by
No.1441 of 1995 by consent of the learned counsel foi

merits. Therefore, the impugned judgment may not be

that score. In an appropriate case of default in pc

manufacturer or producer of goods could be burdened

under section 34 of the Act as well as the penalty und.
However, it does not necessarily follow that in eve

automatic requiring no determination at all. (Emphasis

had taken a categoric position that it had charged and p:
of discounted prices which was the same as the prevale

there was no evasion in the payment of sales tax in te
1990.

“The above provisions would clearly indicate that in case
person to pay the sales tax within time, he shall also be lic
and surcharge. The liability being not automatic B wou

appropriate authority as to whether or not there was a

default in payment of sales tax which could be consi

Iiberate. (Emphasis supplied)Shamroz Khan and ano

al

| P
aji Abdul Razzak v. Pakistan through Secretary, Minis

}

’

and another PLD 1974 SC 5 by section 168 of the Sea Cust
it was provided that conveyance used in removal of contrc
be confiscated. It was held that the provision still gave dis

to confiscate the conveyance and that discretion had

judicial principles. In Muhammad Musa v. Settlem
Commissioner and 2 others 1974 SCMR 352, the expre
cancellation" was examined. It was held that expression

/i

N others PLD 1978 SC 89, it was held that the express
\.- his defence, if any, struck off" used in Order XlI, ru
the Court might strike off defence in an appropri
Agumbent upon the Court to strike off the defence on fai

(onstitutional petitions of
or the foregoing reasons

866 of 1996 and 1288 of

eputy Collector Central
ng upon the decision of
nder:-

nd have also perused the
994 passed by the High
this Court in Civil Appeal
the parties and not on
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iyment of sales tax, a
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or section 33 of the Act.
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upplied) The respondent
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]
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mind by appropriate authority and that failure of auction-
installment did not operate as automatic cancellation of
of D.G. Khan Cement Factory (supra), it was observed by r

the Act that each and every case had to be decided on its
evasion or non-payment of tax was willful or mala fide,

depend upon the question of recovery of additional ta
available on record that the short payment of sales tax
act of omission the respondent-Company. In the facts a

case, the High Court had justifiably allowed the writ pe

Company by the impugned judgment dated 6-8-2001 to v

be taken” (emphasis supplied).
16.

department has to establish that the non-payment of SST

the decision on which would depend upon the question of rec
The clear findings of the Supreme Court was that “we find thatr.
tax within tax period was neither willful nor it could be cor
evasion or payment of duty, therefore, the recovery of addi

otherwise was not justified in law”.
17. In 2005 PTD 1850 (DB-Lahore High Court) Additio
versus Nestle Milk Pakistan.

“9......

o

e

provisions o, the Act the imposition of additional tax and

The use of that discretion based upon their appreciation o)
preposition, their finding for remitting/waiving additiona

open to exception.
18.

versus Additional Secretary. Ministry of Finance it was held

r

—

“11. According to Section 12(1) of the Sales Tax Act, 195

authorities to determine the amount of additional tax on

The perusal of above two judgments of the Supreme C
established that for imposing default surcharge under sec

weveneenn.. Their Lordships of the Supreme Courtin re: D.C
Limited (supra) also found that with regard to the le
penalties each and every case had to be decided on its o

depend upon the question of recovery of ad
eMled) The Hon'ble Court in the facts and circumstan
hat non-payment of the sales tax within the tax peri
Id be construed to be mala fide evasion or payment
covery of additional tax as penalty or otherwise was f
law (emphasis supplied). As noted above, the Tribunal fq
given situation including prevailing uncertainty in app

In PTCL 1995 CL 415 (SB-Lahore High Court) Lone

purchaser to pay price or
auction sale. In the case
eference to section 34 of
merits as to whether the
decision of which would
X. There is no material
was mala fide or willful
nd circumstances of the
ition of the respondent-
vhich no exception could

i

ourt of Pakistan clearly
tion 44 of the Act the
vas willful or mala fide,
overy of additional tax.
on-payment of the sales
strued to be mala fide
iional tax as penalty or

\

nal Collector Sales tax
). Khan Cement Company
vy of additional tax or
wn merits as to whether
. The decision on which
ditional tax. {Emphasis
ces of the case before it
od was neither willful nor
of duty. Accordingly the
ound to be unjustified in
bund as a fact that in the
ication of the charging
venalties was unjustified.
f facts as well as the legal
| tax and penalties is not

/

China Private Limited
as under:-

=

1, it is necessary for the
the basis of criteria given
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therein which the petitioner was to pay as penalty and time is also to be specified
within which the same should be paid. It is only on the fqilure of the petitioner to
pay this additional tax within the period fixed that he dould be visited with the
further penalty of payment of further additional tax whereas in the relevant
provisions of Sales Tax Act, 1990 this further penalty| has been described as
surcharge. The impugned orders as regards determinaticin of penalty etc., for the
period from 1989 to June 1990 are not sustainable and|a fresh decision is to be
made as observed above.
12. For the foregoing reascons, the writ petition is partly accepted. The impugned
orders as regards imposition of penalty in the form| of additional tax and
surcharge as regards period from November 1990 to|June, 1991 are hereby
declared to be without lawful authority and of no legal effect. The said additional
‘ ‘ tax and surcharge shall not be recovered from the petitioner (emphasis supplied).
As regards imposition of penalty for the period from June 1989 to October, 1990
the same are also declared to be without lawful authority, and the case is remitted
to the Deputy Collector to determine the same as directed in paragraph 11 above.
The parties are left to bear their own costs.
19. In 2018 PTD 900 (DB-Sindh High Court) Commissjoner Inland Revenue,
Karachi versus Tianshi International Pakistan Co. Pvt. Ltd. i{ was held as under.
“7. Learned counsel for the applicant was confronted to assist the Court as to
whether the provisions of Section 34 of the Sales Tax Act, 1990 in its scope, are
materially different from the provisions of sections 161/205 of the Income Tax
Ordinance, 2001 relating to the terms default, and willful default, in response to
which, learned counsel for the applicant could not point dut any material different
,\ scope and application of the aforesaid provisions, nor could assist the Court
eOXow the ratio of the aforesaid judgment of the Supreme Court would not apply
d\facts of the instant case. Accordingly, we are of the considered opinion that
7 er passed by the Appellate Tribunal to this effect does not suffer from any
al error or legal infirmity, on the contrary, the same depicts correct legal
ition, which is duly supported by the judgment of the High Court and the Hon’ble
Supreme Court, as referred to hereinabove.
20. Imposition of penalty and default surcharge will depend on the
circumstances of the case. This view gain strength in the light of the judgments by
honorable Islamabad High Court reported in 2021 PTD 1680 in case of M/s Attock
Refinery Limited V/s Collector of Sales Tax wherein there Lordships held as under:-
“From the language of the aforementioned provisions, it is patent that the
legislature has not vested the learned Tribunal with any authority to create
a window period for the texpayer, to pay any tax due| that has not been paid
willfully or inadvertently, without attracting a defaul{ surcharge”.
)
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“Once the Tribunal had held that payment of tax wa
carved out a period of sixty days for payment of p
which no default surcharge would be payable”.

5 due it could not have
rincipal amount within

“The application of default surcharge under section 34 of the Act is automatic

and is triggered even in case, such the instant one wh
due is not deliberate but inadvertent”.

ere non-payment of tax

21. Bethatasitmay, | am of the considered opinion that tax money is a sacred

trust in the hands of the withholding agent which shou
national exchequer in the prescribed manner and time with

Id be deposited in the
but fail and delay. If the

repeated defaulters are allowed the concession of remissian of default surcharge,
it would tantamount to extending interest free loan to the defaulter at the expense

of government exchequer.

22.  Having due regards and respect for the decisions by the superior judiciary
cited herein above, the instant case is distinguishable gs it involves repeated

failures of the Appellant to discharge his obligation on ti
accurate. :
23.  Itherefore find no reason the interfere with the find

me l.e. 59 times to be

ngs of the AC SRB later

upheld by the Commissioner Appeals, The instant appeal is thus rejected being

devoid of merit.

24. The appeal and stay application is disposed of in the
of this order be provided to the learned representatives of

Karachi: - (Sye
Dated: 22.08.2023 et
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