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BEFORE THE APPELLATE TRIBUNAL, SINDH REVENUE BOARD, AT KARACHI
SINGLE BENCH-I

APPEAL NO. AT-169/2 l022

M/s URS Inspection (Pvt.) Ltd,
(SNTN: S278230-6)

Plot No. 238-A, Block-2, P.E.C.H.S,

Karachi......................................................................!................................Appellant

e Versus

The Assistant Commissioner (Unit-1_6),

Sindh Revenue Board (SRB),

2nd Floor, Shaheen Complex,
M.R. Kayani Road, Karachi................................................................... Respondent

Date of filing of Appeal: 11.11.2022
Date of hearing: 23.11.2022
Date of Order: 19.01.2023

Mr. Munawar H. Manekia, Advocate for appellant.

Mr. Zafar Hussain, AC-(Unit-16), SRB, Karachi for respondent.

e
ORDER

ustice ® Nadeem Azhar Siddic[1: This appeal has been filed by the

'ppellant challenging the Order-in-Appeal (her$inafter referred to as the

No. 130/2022 dated 29.09.2022 pass4d by the Commissioner

als) (CA-SRB) in Appeal No. 23/2018 filea by the appellant against
rder-in-Original (hereinafter referred to jas the OIO) No. 04/2018

d 02.01.2018 passed by Syed Arsalan Anwar Shah, Assistant

.&ommissioner, (Unit-16) SRB Karachi.

02. The brief facts as stated in the OIO w4re that the appellant was

registered with Sindh Revenue Board: (SRB) un&Jer the service category of

ce
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“technical inspection and certification service”:bTariff Heading 9840.0000 of

the Second Schedule to the Sindh Sales -Fax on Services Act, 2011

(Hereinafter referred to as the Act). Being a registered person the appellant

was required to e-file true and c6rrect siIJdh Sales Tax Returns (SST

Returns) in Form SST-03 as prescribed under se'iction 30 of the Act read with
Rule 13 and 14 of the Sindh Sales Tax on Services Rules, 2011 (hereinafter

referred to as the Rules).

03. It was alleged in the OIC) that during scr:lutiny of Annual Accounts of
the appellant for the year ended 2016 it was :pbserved that the appellant

had earned a revenue of Rs.28,425,622/- durihg the year end 2016 which

involved payment of Sindh Sales Tax (SST) Qf Rs.3,979,587/-'. Whereas,

record available with SRB showed that appell§nt had declared the SST of

Rs.2,108,575/- during the tax periods from NoVember, 2015 to June, 2016

and thus had made short declaration of SST of Rs.1,871,021/-.

e

04. The appe11ant was served with a Shod-cause Notice (SCN) dated

22.08.2017 to explain as to why the SST tiabitity' of Rs.1,871,021/- may not

be assessed in terms of the provisions of section 23 of the Act alongwith

default surcharge. The appellant was also calleb upon to explain as to why
penalties under serial No. 2 and 3 of the table under section 43 of the Act

should not be imposed for violation of Sections'i 8, 17 and 30 of the Act and

rules 13 and 14 of the Rules.

. The appellant submitted its written repl+ dated 21.09.2017 through

its representative, wherein, it was submitted that “revenue receipt during
period July, 2015 to June, 2016 were rendqred before promulgation of
nce Act, 2015 and further the part of servicds were also rendered in the

nce of Punjab and the Federal Capital Authority". The authorized

J'6presentative vide letter dated 26.10.2017b, submitted the certificate

provided by Chartered Accountant firm M/ h Sajid and Co. which is

reproduced as under for ready reference:-

“We have audited the annual accounts by the M/s URS Inspection (Pvt.) Ltd
for the year ended 30.06.2016. \

\\_ hP,\ _+

It!!! I
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We conducted our audited in accordance with auditing standards.

It is certify that the receipts at Rs.6,3q3,114/- out of total receipt
Rs.28,425,622/- was based on invoices which were generated before July,
2015”

06. The Assessing Officer (AO) passed OIO hnd determined the SST at
Rs.1,871,012/- under section 23 of the Act aldng with payment of default

surcharge under section 44 of the Act (to bb calculated at the time of

payment). The AO also imposed penalties of Rg. 120,000/- under serial No.

3 of the Table under section 43 of the Act and liRs.20,000/- under serial No.

2 of the Table under section 43 of the Act.e
07. The appellant challenged the said OIO'i by way of filing of appeal

under section 57 of the Act before Cornmissio',ner (Appeals), SRB (CA-SRB)

who instead of deciding the same on merits dilsmissed the appeal for non-

prosecution. The operative part is reproduced ds under:-

9.........1 believe that sufficient time \was granted and ample
opportunities were provided to'the Appdjlant to enable him to plead
his case but he remained failed to avail the same. These proceedings

involve public money and therefore un-repsonabie, un-limited and un-
called for adjournments as well as non-a,ppearance of Appellant will

of the !4gislature. Due to this non-
is facing thA. stigma of non-prosecution,

which should be taken care of, in the interest of public exchequer.
From the above, it is apparent that the Appellant has nothing to say
in his defense, and is abusing the due probess of law.

0. In view of the all above, this the adpeal is hereby dismissed for
The Appeliant is dire+ted to pay the adjudged

amounts as per the CIO forthwith withou\fail. Order accordingly.

68. Mr. Munawar H. Manekia, learned Ayvocate for the appellant
submitted as under:-

i. The services valuing to Rs.6,353,IIj4/-was provided during the
Financial Year (FY) 2014-2015 wbhen the service was not
taxable
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It. The Tariff Heading 9$40.0000 ! (Technical inspection and
certification services, ihcluding huatity control certification
services and ISO certifications) of !the Second Schedule to the
Act was inserted on 10.07.2015.

The appellant against the servicjes provided during the FY

2014-2015 received the payment during the FY 2015-2016
Involving SST of Rs.889,435/- @1 14% and mere receipt of
payment during tax perjods July-?015 to June-2016 was not
sufficient to tax the appellant.
The AO ignoring the evidence of lproviding services during FY

2014-2015 provided by the appellant has erroneously passed

OIO making such OIO without jurisDiction.
The appellant had provided serviCes in all over Pakistan and
the evidence provided was not corlsidered by the AO as well as
the CA-SRB.

The services valuing to Rs.4,504,963/- involving SST of
Rs.630,695/- was provided during’. the tax periods 2015-2016
outside Sindh which was also errorbeously taxed.
The OIA was passed in absence cbf the representative of the
appellant without proper service; of notice of hearing and

without providing proper right of hjearing.

The appellant provided sufficienti material to the CA-SRB on
13.09.2019 on the basis of which the appeal could be decided
on merits.

The appellant before the CoMmissioner (Appeals) had

deposited 25%of the SST amountt o obtain stay order which
amount is still lying with the depaFktment and placed on record
two (2) CPR’s of Rs.300,000/- each !dated 31.01.2028.
The invoices were provided to the Then AC/AO and pointed out
para-8 of the OIO which clearly rnbntioned that invoices were
provided.

learned Assistant Commissioner-SRB ’submitted as under:-

The appellant was voluntarily registered with SRB on
19.11.2015 under Tariff Heading 9840.0000.
The amount was received during! the tax periods from July-
2015 to June-2016 and the SST was, rightly charged.

Iii.

IV.

e
V.

VI.

VII.

viii.

The
i.

ii.
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111.

IV.

The SST in absence of payment of service tax to other
jurisdictions vvas rightly charged.
The appellant failed to provide any proof of its branches in
other jurisdictions and the existence of branches was also not
mentioned in the registration prc+file of the appellant and in
absence of branches in other prbvinces the SST was rightly
charged as the services were provided from Sindh.

The appellant issued all invoicesf rom its office situated at
Karachi, Sindh and also received the payment at Karachi and

was liable to pay SST on total re\JFenue earned during the tax
periods involved in this appeal.
The Financial Statements were pFepared on accrual basis of
accounting as per International Financial Reporting Standards
and not on cash/receipt basis.

The information received from ond of the recipient M/s Feroze
1888 Mills Lirnited showed that the appellant had provided

during the tax periods July-2014 toil June-2015.

V.

e vi.

vii.

10. 1 have heard the learned representative£ of the parties and perused
the record made available before me.

11. The SST was charged from the appellantlduring the tax periods July-

2015 to June-2016 under Tariff Heading 9840l0000, “technical inspection

and certification services, including quality control certification services and

ISO certifications", which was inserted in the Second Schedule to the Act

e Sindh Finance Act, No

'ective from 10.07.2015
=

Q:/

XXXVI of 2015 and was chargeable to SST

The plea taken by the appellant since inception was that the services

rendered during FY 2014-2015 before in'sertion of Tariff Heading in

tM Second Schedule to the Act and :'paymentw as received subsequently
and that the services which were probided outbide Sindh were not taxable

in Sindh. The appellant provided the summarV of confronted amount of

Rs.6,353,114/- out of which the services amou$ting to Rs.5.033,614/= was
provided in Sindh and services amounting to Rs.1,319,500/- was provided

Ne/
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outside Sindh before the insertion I of Tariff ; Heading 9840.0000 in the

Second Schedule to the Act. The advocate for bppellant referred to Paras 6

and 8 of the OIC) to show that all relevant recJrd was produced before the

AO. The advocate for the appellant also produced Certificate from the

Chartered Accountant to the effect that the r4ceipts of Rs.6,353,114/- out

of tota1 receipts of Rs.28,425,622/-l was basbd on invoices which were
generated before July-2015.

13. The advocate for appellant also challedged the OIA dismissing the

appeal for non- prosecution on the ground +hat sufficient material was

provided to CA-SRB for deciding the qppeal on merits and placed on record

the copy of letter dated 13.03.2019 under cover of which copies of invoices

and bank statements were provided to CA-SRb. A report was called from

CA-SRB who produced the letter dated 13.03.2019 alongwith the

documents submitted by the appellant co4firming the stand of the
advocate for appellant.

e

14. The appeal was dismissed for non-prosbcution on 29.09.2022. The

OIA is silent regarding the service of notice llof date of hearing on the
appellant and its advocate. The notice of hearing is to be served in the
manner provided under section 75 of the Act. The CA-SRB before dismissing
the appeal for non-prosecution was under a le£al obligation to satisfy itself
regarding the service of notice of date of hearing upon the appellant and on

its advocate/representative or it could be :shown that they were in
knowledge of such date of hearing but failed to{appear. If the appellant and

its representative despite notice or knowledgeof date of hearing failed to
ppear the appeal can be dismissed :for non-brosecution, but before the
rder for non-prosecution is passed the CA-SRB was required to record a

nite finding that the hearing n Jtice of appeal was served and the

.)/appellant and its representative was in the knbwledge of date of hearing,
which is lacking in this case. The Aq could n+t satisfy me in this regard
except saying that sufficient opportunities of h baring were provided to the
appellant and its advocate but they failed to avail the same.

r\31
IFaf

i%efi
'e
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15. The perusal of OIA further show that the} OIA was not a simple order
of non-prosecution but the CA-SRB in paras 3 to 6 has considered the facts

of the case to some exterlt and also recorded its findings in para 7 of the
OIA

16. The perusal of the OIA further shows thbt the appeal was dismissed

for non-prosecution after consideringt he previOus adjournments sought by

the appellant. The previous adjournments oncp granted are considered to
be granted on showing sufficient cause and gould not be considered for
dismissing the appeal for non-prosecution. The facts and circumstances of
the case which were apparent on the date of 1'hearing after due notice had

to be considered. In the reported case of Ra,heem Steel Rerolling versus

Karim Aziz Industries, 1988 CLC 654 it was held bs under:-

“The learned judge was to a great extent influenced by the previous lapses

of defendants in the ci gjl suit. It was further held that in deciding whether
sufficient cause was made out for further a'djournrnent, previous defaults,

if any, were not to be taken note of.

e

17. The Act does not provide any specific 'provision under which the

appeal could be dismissed for non-prosecutjon. However if a party is

negligent and do not appear despite notice or knowledge of the date of

hearing the CA-SRB can dismiss the appeal fornon-prosecution. It is to be

noted that if there is no specific provision permitting the disposal of appeal

for non-prosecution there is also no: provision prohibiting the disposal of
appeal for non-prosecution. Any permissible procedure not prohibited by

law could be adopted for dispensation of justice, The discretion available to

the CA-SRB was to be exercised fairly, justly, rqasonably, judicially and not
arbitrarily. The purpose of giving discretion to The officials was to dispense
justice and not to frustrate the right of the parties.

e

18. On the date when the appeal was dismis§ed for non-prosecution two
options were available to the CA-SRB,’ either tol dismiss the appeal for non-

prosecution or to decide the same ,on meritb on the basis of available

record. In the reported case of Chaudary Man4oor Elahi versus FC)P, PLD
1975 SC 66 it was held as under:-

Page 7 of 13



“Where two kinds of procedure are applicqble one which is normal, free
from arbitrariness and consistent with red,son and justice, and the other
that is not so, the former should be preferrd\d".

19. In another reported case of Mercantile Fire & general Insurance
Company versus Imam & Imam Limited, 1999 CLC 2117 it was held as
under:-

“Any procedure which satisfies the require,ment of the case, and which is
not otherwise prohibited, therefore, be\ taken recourse to in such
proceedings but in so doing no one ',should be exposed to any
unwarranted prejudice”.

e 20. It is apparent from the arguments of 1 the representatives of the

parties that sufficient material was available with the CA-SRB to decide the

case on merits. The principles of equity, justice'b and fair play require that as

far as practicable the cases should be decided on merits. The superior

Courts in various pronouncements have held +hat law favors adjudication
on merits and dismissal for non-prosecution isllan exception and not a rule.

In the reported case of Muharnmad Hale4m & others versus H. H.

Muhammad Nairn & others: PLD 1969 SC 270, iI was held as under:-
“The consensus of judicial opinion appears to be in favour of the view that

if it is possible for a Court to base a decisioh on merits upon the materials
already brought on the record; ............!........... . Every party who has

instituted a cause or matter in a Court has a right to have his case decided
on merits. A dismissal for non-prosecution should, therefore, be an

exception and not a rule.e

:lVIFal

It another reported case of Inamur Retnman versus Jalal Din, 1992
, 1895 it was held as under:-

“Normally Courts should adjudicate the m'.,gtters placed before them on
merits and deviate from this course only if they find that the process of the
Court is being abused. The dismissal of cases for non-prosecution should

normally be the exception and not rule".

22. The CA-SRB for dismissing the appeall for non-prosecution relied
an judgment of Indian Supreme Court reF;orted as AIR 197 SC 429 (the

was incorrectly mentioned (due to which I could not be benefited)

upon

year
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ignoring the judgments of the Superior Court£ of Pakistan. The judgments

of other jurisdiction are not binding and be perused and considered if the
judgments of our superior courts on the subjpct are not available. In the

reported case of Shifa International Hospital v,ersus Commissioner Income

Tax & WT, Islamabad, PTD 1158 the Honorable Supreme Court of Pakistan

has held as under:-

“5. As regards the Indian judgrnents relied Jpon by the learned counsel for
the petitioner, these judgments are from a fpreign jurisdiction and may be
relevant in understanding and resolving the\,issues before us but they have

no bindinq effect upon the Courts in Pakistan (Emphasis supplied) We are
of the opinion that they are also .distinguishable from the instant case as

the provisions of law analysed therein are hot pari materia to the law of
our country being examined in this case, b&sides the facts of those cases

are entirely different as they pertain to the question of whether a nursing
home fell within the purview of plant and nor a factory or workshop.

e

23. The AC/AO in the OIO concluded as undeF:

“6. 1 am deciding the case after going through the facts and records

available with this office. The case was bas'Rd on the fact that registered
person has failed to declare Sindh sales tai, amounting to Rs.1,871,012/-

during the tax periods July, 2015 to June, 2016.

8. During the examination of record: provided by the authorize

representative i.e. sales tax invoices and \summary of the confronted
amount, it has been found that registered parson has provided the services

of technical inspection in Sindh, Punjab, Ba},uchistan and Islamabad from

its registered office in Sindh province. Authorized representative submitted
that services provided outside the Sindh territory are not the jurisdiction of
Sindh Revenue Board on the grounds that registered person has the branch

at Islamabad territory. Whereas, sateh tax invoices are issued from
office of the registered person (Karae.hi, Sindh). Registered person

7 claims that the services provided/rendered butside Sindh are taxable and

must be deposited into the concerned reventl,e authorities of the provinces.

Whereas, registered person failed to provid d\ the copies of sales tax return
filed with Punjab revenue authority, Baluct?istan revenue authority and

Islamabad Capital Territory. However, abdve submission of authorized
representative can be viewed frorh the conteNt of section 3(1) of the Sindh
.Sales Tax on Services Act, 2011 which stat ds that “a taxable service is a

head

-;e: ... );
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service listed in the second schedule to this'.,Act, 2011 which is reproduced
below for ready reference;

a) By a registered person from his registerdg office or place of business in
Sindh;

b) in the course of an economic activity, inclUding in the commencement or
termination of the activity.

9. Above section rightly and fqirly prove§ the nature and context of the
business activity as the registered person h"jmself is admitting that above

mentioned services has been provided/renqered outside the province of
Sindh. Further, it is eiaborated in section 3(+) of the said Act, 2011 that a

service is taxable which is provided by red jdent and has issued invoices

from the place of business registered in gjndh. Therefore, the claim of

registered person cannot be considered on\the basis of studied grounds.

Further, it can also be justified from section 9\(1) which notifies that;

e

“Where a service is taxable by virtue of su’b-section (1) of section 3, the

liability to pay the tax shall be on the rebistered person providing the
service " .

11. Submissions made by authorized reprbsentative claims that services

provided outside Sindh territory are not lid,bIe to. Sindh Sales Tax is not
tenable on grounds that registered person has issued the sales tax invoice

from the head office i.e. Karachi, Sindh and ih light of Section 3(1) (2) and 9
of the Sindh sales tax services Act, 2011. Farther, as submission made by

authorized representative that services pro\;ided before :lst July, 2015 are

not liable to Sindh Sales tax is also not '+enable on the ground that
examination of annual audited acCounts year ended, 2016 clearly identify
that aforesaid accounts are made on \, accrual basis rather than

basis. Moreover, it has beeb also found that registered
has failed to submit the true and coljrect reconciliation of amount

in the Show Cause notice dated 24nd August, 2017.
11<a

8

nai
ISh/receipts
rson

-onted

===q...>14. In view of the ali above, it is held that :M/s URS Inspection (Pvt.) Ltd.

=/ have not deposited the due amount of sid.dh Sales Tax during the tax
periods January, 2016 to December, 2016 'pmounting to Rs.1,871,012/-

under Sindh government’s head of account b-02384. Therefore, the Sindh

sales tax amounting to Rs.1,871,012/- is her&by assessed under section 23

_ of the Act, 2011 along with the amount of d&fault surcharge under section
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44 of the Act, 2011. Accordingly,, I order M/s URS Inspection (Pvt.) Ltd. to
deposit the principal amount. of Sindh sales tax amounting to

Rs.1,871,012/- along with default surcharg’F under section 44 of the Act,

2011 (to be calculated at the tide of paynjent). As the registered person
has failed to pay and deposit the actual ari,ount of tax due during the tax

periods from January, 2016 to December, 2\916 in the time or manner laid
down under the Act, 2011 and the rules made thereunder, hence violated
sections 8 and 17 of the 2011-Act read wiTh rule 14 of the Rules, 2011.

Therefore, is punishable under serial 3 of se:'gtion 43 of the 2011-Act which
amounts to Rs.120,000/-. Moreover, registered person failed to file sales

tax returns within due date during the tax’\periods September, 2016 and

December, 2016, hence violated sections 30\\of the 2011-Act read with rule

12 of the Rules, 2011. Therefore, is punishable under serial 2 of section 43

of the 2011-Act which amounts to Rs.20,00~p/-. Hence, I further order M/s
URS Inspection (Pvt.) Limited to pay the pdpalty of Rs.140,000/- imposed

under section 2 and 3 of Section 43 of the sai,d Act, 2011.

e

24. The perusal of above paras clearly reflected that the AC/AO has

based the OIC) on surmises and conjectures anN the invoices and summary

of confronted amount provided by the appellzInt was ignored. The AC/AO
while concluding that the services were provided in Sindh, Punjab,
Baluchistan and Islamabad has taxed the entir ie value of services in Sindh

for the reason that invoices were issued fromt he registered office of the

appellant in Sindh. The AC/AO ignored that thb invoices were issued prior
to insertion of service in the Second Schedule tb the Act. The Tax could not

charged merely on the basis of receipt of p',ayment. For the purpose of
rging the tax of any service the s8rvice is to be actually rendered and

in

the appellant failed to provide the copies of salqs tax return filed with other
revenue authorities. The tax could ndt be cha4ged on the basis that since

the tax was not deposited with other tax authorities the same was payable

in Sin_dh

(##P 7
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26. The AC/AO misread and misinterpreted the provision of sub-section
(1) of section 3 of the Act in concludihg that “iI is elaborated in section 3(1)

of the said Act, 2011 that a service is taxable vVhich is provided by resident
and has issued invoices from the place of bbsiness registered in Sindh"
Emphasis supplied. The underline phrase is npt part of the provision and
could not be read as part of the provision for tHe purpose of charging tax. In
the reported case of Hashwani Hotels vs. Gojvernment of Pakistan, 2004
PTD 901 it was held as under:-

’'ln a taxing Act one has to look merely at vbhat is clearly said. There is no

room for any intendment. There is no eqLi.,ality about a tax. There is no

presumption as to a tax. Nothing is to :he read in, nothing is to be

employed. One can only look fairly\, at the language used:"
e

27. The AC/AO charged the tax only on the basis of receipt shown in the
annual audited accounts year ended, 2016, Without considering that the
same relates to the previous year when the sefvice was not taxable. This is
a wrong practice. The tax could only be chaFged if the services actually
provided and rendered during the period when: the service was taxable and

not merely on the basis of issuance of invoices 8nd receipt of payment.

28. The AO/AC in para 10 of the OIC) statec} that “During examInation of
the accounts and summary, a difference of PKR 5'{)4,932/= has been found. It is

construed that the registered person is trying tb evade the actual sales tax
amount by providing insufficient record". In para 12 of the OIC) it was further

stated that “During the examination of sales tax ii:voices provided by M/s Feroze

Mills Limited it has been observed that M/s U"RS Inspection (Pvt) Limited has

to declare the aforesaid sales tax invoices, a}oresaid position clearly shows

registered person intended to evade the Sil\dh Sales Tax". The Invoices

p'Fovided by M/s Feroze 1888 were in respect I of tax periods ended 2016

,’#and ended 2017. The tax period ended 2017 w:l5 not involved. In para 13 of

the OIC) it was further stated that “MoreovlTr, during correspondence of
authorized representative, it has been admitted by, the authorized representative

that registered person has made short paymen'\ of Sindh Sales Tax against

revenue earned amounting to Rs.2,003,460/- during the tax periods from January-

1888afl

II'\i led

t

\
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2016 to December-2016 which involve the Sihdh Sales Tax amounting to
Rs.280,484/-.

29. Apparently these allegations were not part of the SCN and could not

be agitated at this stage. However, the depart bent may invoke sub-section

(5) of section 23 of the Act to recover that am9unt which was either under-

assessed or the same escaped assessment.

30. In view of the above discussions it is held that SST could not be

charged on the services provided before the insertion of Tariff Heading
9840.0000 of the Second Schedule to the Act. The SST also could not be

charged on the services provided outside Sindh.

e

31. The upshot of the above discussion is tIjat the appeal is allowed and

the OIC) and OIA are setastde/annui.

32. The appeal is disposed of accordingly. Cop\{ of order may be supplied to
the learned representatives of the parties.

Karachi :

Dated: 19.01.2023 CHAIRIVIAN

e
Copy Supplied for compliance:

1) The Appellant through Authorized Repregentative.
2) The Assistant Commissioner, (Unit-16), SRB, for compliance

CeHRd to be True Copy
Copy for information to:-

3) The Commissioner (Appeals), SRB, Karachi.
4) Office Copy.

5) Guard File.
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