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Date of Order: 22.10.2020

Mr. Saud-ul- 4asan (Advocate) % Mr. Fah.id Faruai, Advocate for appellant

Ms. Uzma Ghory AC-DR & My, Liagat Ali Bajeer, AC for responderit
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= ‘;’tice_fi‘_ﬁgg_-ggim__ggflzi@ggjjt_:ﬁ: This appeal has been filad by the
¢ liant «:’ha!lang]ng the Orcler-in-Appeal (hereinafter referred to as the OIA)
#5/2020 dated 13.03.2020 passed by the Commissioner {(Appeals-1) in
eal NO. 31172019 filed by the Appellant against the Order in Original
. ‘*reinaﬁer referred to as the 010) No, 453/2019 dated 03.06.2019 passed by

the (Ms. Ambreen Fatima) Assistant Commissioner, (Unit-28) SRB, Karachi.

72. The brief fact of the cace as per the CIO were that the appellant was

registered with SRB under the se-vice catepory of “Management Consultants”
A
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Tariff Heading 9815.4000 of the Second Schedule to the Sindh Sales Tax on
Services Act, 2011 (hereinafter referred to as the Act) chargeable to Sindh
Sales Tax (SST) at the rate specified under Second schedule to the Act with
effect from 01.07.2013.

03. The allegations against the appellant as per the OIO were that perusal
of Sales Tax returns pertaining to the tax period February-2018 filed by the
appellant transpired that the service revenue amounting to Rs.665,980,150/-
involving the Sindh sales tax of Rs.86,577,420/- was cancelled by it vide credit
note bearing No.LIO1 dated 31.01.2018. it is pertinent to mention here that
the provisions of Rule 23 of the Sindh Sales Tax on Services Rules, 2011
(hereinafter referred to as the Rules) provides that where a registered person
has issued invoice for taxable cervice, and such service and part thereof is
cancelled, the service provider znd service recipient shall be entitled to make
corresponding adjustments apainst output tax or input tax, respectively, in
the manner provided under the aforesaid Rules. So, in case of cancelation of
service, or any part thereof, the service I'ecipient shall issue a debit note in
respect of cancellation of such service or part thereof. Furthermore, Rule
23(4) of the said Rules requires the servicea provider to issue a corresponding
credit note on receipt of the said debit note,

04, The appellant in view <he above legal position was required vide

- tice dated 17 January, 20189 to provid: (a) the copy of credit notes along

the copy of corresponding debit notes issued in line with the provisions

voices. However, the appellant failed 1o provide the aforementioned

documents in support of cancellztion of said services.

05. A Show-Cause Notice (SCN) dated 29.04.2019 was issued to the
appellant under Section 23 read with Section 47(1) of the Act asking it to
explain as to why the aforesaid Sindh Sale:; Tax amounting to Rs.577,420/- on
services valuing Rs.665,980,150/- along with the amount of default surcharge
a.rnde{ section 44 of the Act may not be assessed and recovered from it. The
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appellant was further required to explain as to why penalties under serial No.
3,6 and 12 of the Table under section 43 of the Act shall not be imposed on it.

06. The appellant filed Reply dated (4.02.2019 and contended that the
figures partaining to the consultancy service rendered outside Pzkistan was
inadvertently declared much higher as compared to the actual services
rendered which resulted in excoss payment. It was also contended that the
appellant hac inadvertently made exce:s payment of SST amounting to
PKR.86,465,3C8/= in the sales tax return of January 2018 due to excessively
declared services veluing PKR. 932,927,173/ instead of PKR 267,809,410/=

’ which is also verifiable from tre note 14.1 of the annual audited financial
statement of accounts for the vear 2017 It was further contended that on
being awa:‘eu7t311ch excess payment of $ST and the corresponding excess
declaration, the appellant claired 2 reversal entry in sales tax return of
February, 2018 to the extent ¢f the excess declared/paid amount of PKR.
565,117,750/= and sales tax of PKR. 86,456,308 to correct its
declaration/rezord.

07, The Assessing Officer (AO) passed OIO directing the appellant to
deposit SST of Rs.86,577,420/- along with “-he default surcharge with SRB. The
AC also imposed penalty of Rs 4,328,871 /= under serial No.3 of the Table
under of section 43 of the Act . which is punishable under serial No. 6 of the
) ///\,i%aple in section 43 of the Act. The AO further imposed a penalty of
B fﬁ‘/jﬁc‘“ws%@wmzo} (being 100% of Rs.86,577,420/-), under serial No.6 (without
& ngc)fymg the relevant provision) of the Table under section 43 of the Act.
arg /&)

“Commissioner (Appeals) by way of filing of appeal, who dismissed the
appeal and maintainad the 010, hence this appeal.

09. Mr. Saudul Hassan, advocate for the appellant submitted that the tax
was paid in excess during the tax period January-2018 and to adjust the
txcess paymert of tax a credit entry was made in the monthly tax return of

February, 2018 which was not accepted oy the department. He submitted
gl
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that an application to revise menthly tax “eturn for the month of January and
February, 2018 was filed befora Chairmzn, SRB on 31.05.2029 which is still
pending.

10. The representative of the Department Mr. Liagat Ali, AC submitted
that the credit entry was made malafidely to evade tax. He then submitted
that evern if the tax was erronzously deposited the correct procedure was
prescribed in section 30(6) of the Act rezd with Rule 17 (2) and Rule 23A of

the Rules. Moreover the application for revision of tax return was time
barred!.

11. To recolve the pendency of application for revision of tax returns
pending since 31.05.2019 the rratter was referred to SRB, Board vide order
dated 2C.08.2020 to decide the pending application of the appellant for
permission to revise returns alo ng with application for condonation of delay
within thirty days from the date of receipt of the order. On the subsequent
date i.e. 24.09.2020 the learned AC requasted for time which was allowed.
The learned AC filed Report dated 20.10.2020 the relevant poriion is
reproduced for ready reference as under:-

LLh)

8. Based on the above factual position, it is submittec that, registered
person, vide their representative, submitted on line application as well as
manual application for condonation and revision of return after the lapse
of four hundred and sixty seven dayx, on Friday 31°° May, 2019. Whereas
the Order in Original was passed or Monday 3™ June, 2019. Apparently

Qe Tf\ (s shows that registered person’s re quest was submitted two days before

;f'i;r't‘j.?""g{‘ndﬁ\"é{ﬁyng of order and their plea couldn’t apparently reach o the

y ‘-', “ "-'d@-_[i dication officer and the matter was decided against registered person.

50 ” &-Iowever, after pursuing the aforesaid case and following the directives

NSO ZBE Honorable Appellate Tribunal, Board has taken up the matter for

consideration and the sare is to h: decided on the merits in the next

meeting of SRB’s Board.

In view of the above stated position, it is most submitted that SRB is of the

view that learned Tribunal may take into consideration the above stated

facts remand back the case for consideration by the adjudicating officer in
the light of SRB Board’s decision”.
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12. Mr. Fahad Farooqi oppcsed the request for remanding of the case to
adjudication officer and submitted that such request was itself a proof that
both CIO & OIA were not sustainable in law. He also submitted that
Reconciliation Statement dated 20.10.2020 submitted by him clearly
reflected that annual payment of SST along with default surcharge and the
tax liability for the tax period January, 2018 amounted Rs.96,672,268/-
against which an amount of Rs.183,137,576/- was erroneously deposited.
However the excess amount of Rs.86,4135,308/= has rightly been adjusted
during the tax period of February, 201¢ by way of credit entry which was
disallowed a2y the Departrment without any plausible reason. He also
submitied that the OIA was passed after expiry of statutory period.

13, Mr. Liagat Bajeer, AC submitted 1hat the power to allow revision of
returns was vestec in the SRE Board and unless the Board condoned the
delay in filing application for revision of returns the appellant at its own
could not acjust the tax. He referred to Rule 17(2) and 23 of the Rules and
submitted that under section 30(6) of the Act a return could be revised
within 120 days from the date of filing of such return and delay if any,could
only be conconed by the Board under section 8f of the Act.

14, Mr. Fahad Farooqi in reply placed reliance upon his written |
'ﬂ;"'""u_bmls ion clated 10.08.2020 wherein it was stated that the SCN was issued
Ind) 1ﬁ'd‘ DI() was passed during the period when Commissioner (Appeals-1) was
j"‘KJid ng the charge of Commissioner-1, SRB and he should not hear the
- €al of the appellant. He also submitted that the Ol0 and OIA was
passpd after lapse of the statutory period provided for passing the ClA,and

he justified the credit entry rnade in the monthly tax return of February,
2018.

15. The appellant in its writtan submissions has stated that the payment of
tax was madz with the return of January 2018 for the year ended 30" June,
/ e
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2017. The fact that the appellant only provided services of
PKR.267,80¢,410/= during thic period is further evident from note 14.1 of
its annual audited financial statements for the year ended 3oth June, 2017.
Furthermore SST amounting to PKR.:4,815,225/= was paid alongwith
default surcharge of PKR. 1,94.,794/= as reflected in the sales tax return of
January, 2018 which was sought to b> carried forwarded and adjusted
against the tax liability of February, 201§ .

16. . We have heard the lzarned representative of the parties, perused the

written submissions filed by the partizs and the record made available
before .s.

17.  The controversy between the parties was a credit entry made by the
appellant in the monthly tex return of Fe:bruary-2018. It was contended that
during the tax period of January-2018 against SST of Rs.96,672,258/- an
amount of Rs.183,137,576/- was erro 1eously deposited and the excess
amount. of Rs.86,465,308/= was rightl, adjusted through a credit entry
during the tax period of February, 2018. The respondent had disallowed
such credit entry and S40-while passing 01O which was confirmed in OIA.

18.  The claim of the appellant was that excess amount was deposited
during the tax period of January-2018. The appellant to adjust the excess
payment purportedly invoked sub-section (6) of section 30 of the Act. This
sub-section provides that the registere: person may file a revised return
i~ =within one hundred and twenty days of filing of a return under sub-sections
(i), or {3) as the case Imay be to correct any omission or wrong
I@'alora lion made therein and to deposit any amount of tax short paid.
. _fd/ _}%mve.r, fram the bare readirg of the above provision it is evident that the
- bk‘/same was not applicable in the instant case as neither the appellant had
applied for ravision within 120 days nor deposited any amount of tax short

paid and on the contrary it had adjusted such huge amount of tax at its own.

19. The learned AC referred to sub-rule (2) of rule 17 of the Rules, which
provides that any return not covered uncler sub-rule (1) shall be revised with
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the permission of the Board or any Officer authorized by the Board subject
to conditions or restrictions as the Board may impose. Apparently this
applicable provision was invcked very late after making self-styled credit
entry in the tax return of February-20:.8 after lapse of four hundred and
sixty seven cays just three days hefore passing of the 010.

20.  The learned AC has also referred to rule 23 of the Rules which provide
procedure for issuance of debit and credit notes. This provision is applicable
when after issuarice of invoice for a taxable service, such service or part
thereof is cancelled, or wherz, for any valid reason, the value of service
needs to be revised, the service prov der and service recipient shall be
entitlec to make corresponding adjustmants against output tax or input tax,
in the manner provided undar this rule. Apparently this provision was
inapplicable in the instant case as before issuance of credit note a debit note
is required from the recipient of service which is lacking in this case.

21. Inour opinion the proper provision is Chapter V A of the Rules, which
deals with the refund. Sub-rul= (1) of rule 23A provides that subject to the
provisicns of rule 238 of the Rules the orovision of this chapter shall apply

to processing and sanction of claims of refund by a registered person in
followirig caces:-

(a)  the amount of sales tax is erroneously or inadvertently
deposited in excess of the amount due; and

~(b)  the amount depcsited by or recovered from the registered
FNate person is held not payasle under the Act, as result of an order of a
Si W ) tcg rt or an appellate forum.

Ve
SZJ,HR/J‘;? e instant case the claim of the appellant was that excess amount
\*\Qasv deq)oswvd during the tax period o “January-2018. The appellant at a
later stage after adjusting the alleged e«cess payment also applied for the
refund of the amount under the above provision of the Rules.

23.  The reoresentative of the appellant in the grounds of appeal as well as
in the written submission hac stated taat the OIA was passed after the
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expiry of the statutory period provided i1 sub-section (5) of section 59 of the
Act. The learned AC submitted that th» OIA was passed within time. The
appeal was filed on 17.06.2019 and was decided on 03.12.2019. Total two
hun(hed LSIXty nine (269) days were consumed in deciding the appezl out of
which ninety one (91) days wera excluded on account of adjournments
obtained by the appellant. Mcreover tha sixty (60) days-time was extended
by Commiss oner (Appeals) thus a total sne hundred eighty (180) days were
availab'e with Commissionar (Appeals) for deciding the appeal. The OIA was
passed on one hundred seven:y eighth {178ﬂj day and was thus within time
allowed by law. The representative of the appellant in the written
submissions mentioned that it had not svailed adjournments of ninety one
(91) days but failed to provide the detai's. The burden is upon the appellant
to prove this fact and in abcence of details of adjournment no positive
finding in this regard could be recorded. Furthermore it has been provided
in clause (e) of Article 129 of the Qanoon-E-Shahadat Order, that all judicial
and official acts hav%.beeﬂ regularly performed.

24.  The AO in para 12.3 of the OI0 had mentioned that “Even if, it is
considered that the registered person has inadvertently made the excess
payment of sales tax due, he on his own assumption cannot adjust it by
claiming false credit note in Annexure-C of the return. But, in such sit fuation,
the provisions of section 16 o° the Act arovides that if o registered person
. has charged or collected sales tax which is in excess of the tax or charge
actually payable and the incidence of which has been passed on to the
=== Person to whom the service is provided, such person is required to pay the
_\'f’ c‘rmoun t of tux or charge so coliected te the Sindh Government exchequer”.

.\,\

/ There is no material available or record to substantiate the above
Sk ,((/\f,”dmgf in the Ol0. The allegation against the appellant in the SCN was not
D= that it had collected excess ta« from the service recipient and was liable to
deposit the same with SEB. Undisputedly the appellant had provided service
0 non-residznt persons/affiliate entities and had deposited tax under sub-

section (1) of section 3 read with sub-section (1) of section 9 of the Act.
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Section 16 of the Act was not applicable and the above findings in the 0I10
were beyond the Scope of SCN and not tznable under law.

26.  The AO in para 13 of the OIO had held as under:-

“!n of he all above discussions, it is established that the act of adjustment
of output tax by claiming false credii note caused loss to the government
exchequer to the extent of Rs.86,577 420/=. I also hold that by doing so the
registered person has concealed his taxable economic activity declared
during the tax period January, 2018 and also evaded the taxes by claiming a
. false credit note during rebruary, 2018. It is also established that the

registered person has jailed to advance any concrete documentary evidence
ir. defence of the claira that during the tax period January, 2018 sales tax
amounting to Rs.86,577,4.20/= was excessively paid in Sindh exchequer and
that tre law do not provde any provision regarding adjustment of such
exccess nayments”.

27.  The SCN was issued on the strength of credit note and adjustment in
the tax return of February 2018. The 5CN was silent with regard to the
above findings. The above findings are c early beyond the scope of SCN and
cannot be sustained.

28.  The Commissioner (Appeals) in pa-a 16 and 17 of the OIA had held as

. under:-

“16.  The legal course of action ope. for the Appellant in the above-noted
;’T‘Ffa{arn, he being a knowledgeabl: and law-abiding person (providing
""“rrfjfe); agement consultant’s services) was to bring the whole situation, in a
!-Jﬁi')fgtalf zed form, before the responc'ent department, in an o honest and
gﬁfﬂhfu manner, and furcher to apply for refund of that ‘excess paid
; Tiiﬁ?aﬁnoun." (if so proved to the satisfaction of the respondent department,
through a snap-check/ cesk aqudit of Appellant’s relevant record) as
provided for under the provision of Chapter-V of the Rules 2011. It goes
withour saying that the Department would have properly guided and
helped the Appellant withir the four corners of law.

5
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17. However, as the facts of the case stand, Appellant adopted a course
ol action based on ‘self-legisiated’ .aw and rules, instead of the law and
rules iaid-down by the Sindh legis'ature. They ‘invented’ o credit-note,
which in reality does not >xist under the relevant provision of the law and
riles, out a fake-number to it, and through it, self-granted a so called
‘teversal’ of the entry of Rs.86,465,707/- in their next monthly return for
tax-pesiod 02/2018. They <ept quiet sbout this matter, in the hope that the
issue viould die down by itself, until he respondent department took it up
with them after significart passage of time. As they failed to prove their
bona f.des in the matter, cespite considerable lapse of time, the respondent
AC hes to issue them a show-cause notice dated 29.04.2019 that
culminated into the impugned 010. To respond to the SCN, the Appellant’
have come-up with all kinds of arguments that they could muster up, none
of which has impressed m:>. The amc unt, purportedly paid by the appellant
ir excess of what was due (provided it is proved so first up, which
accordingly to the availab'e record, 1he Appellant has failed to prove to so
fur, either at the adjudi-ation stage or during the Appeal proceedings)
belong to the Government of Sindh under section 16 of the Act, 2011”.

29.  We heve carefully examined the :bove findings. The Commissioner
(Appeals) has rightly held that the appellant had adopted a course not
availablz in the law or rules for “reversal” of the entry of Rs.86, 465,307/- in
their next monthly return for tax-period February-2018. But we do not
agree that the amount adjusted in the tax return of February, 2018 belong
to the Government of Sindh and under section 16 of the Act the appellant
was liable to deposit the same with SRB,

‘:“"3’@.\ In view of the above discussiors and the consent given by the
31 Assistant Commissioner for remand of the case to the adjudicating officer

\j/’fﬁ "AO for recording fresh findings after oroviding proper right of hearing to
~="the parties and without inflL encing from the above findings after the

decision of the Board on the application of the appellant for condonation of
- delay ard revision of tax returns. It is expected that the Board will decided
b~ ey
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the applicat ons with-in a per od of thirty days from the date of receipt of
this order ard the AC will decide® the matter within next sixty days from the
date of receipt of the order of the Board

32.  The application for refund of the appellant is also pending with the
departrment and the appellant is required to choose one remedy i.e. either
to press application for condonation of ¢ elay & revision of tax returns or the
application for refund of zmount. In case the appellant presses for its
application for refund, it is expected that the same will be decided within
thirty days fiom the date of receipt of this order.

33.  The appeal is disposed of in the above terms. The copy of the order |
may be provided to the authorized representatives of the parties and the
learned Chairman, SRB for placing the same before the Boar

jﬁh‘ -

- ’J#(\SQ\'*\‘ ; \)
(Imtiaz Ahmed Bgra kzai) IUStI(E Nadeem Azhar Siddiqi)
Technical Member Chairman
Certified to be
Karachi, Dated 22.10.2020
Copies supplied for compliance :-
REGIS
1. The appelant through authorized Representative. APPELL?\I iy Ll
2. The learnad Chairman, SRB, Karachi BTG
3. The Assistant Commissioner (Unit- ), SRB, Karachi.

Copy for information to:-

The Comrnissioner (Appeals), SRB, Karachi.
Oftfice Copy.
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