BEFORE THE APPELLATE TRIBUNAL SINDH REVENUE
BOARD AT KARACHI

DOUBLE BENCH-I

APPEAL NO. AT-1:}/2020

M/s M. Sharif Rajput Enterprises
Hyderabad. .o e e Appellant

. Versus

Assistant Commissioner, SRB
Hyderabad

Date of filing of Appeal: 31.03.2020
Date of hearing: 14.03.2020
Date of Order: 21.03.2020

Syed Kamran Rizvi, advocate for appellant.
Mr. Nasir Bachani, AC-SRB, Hyderabad for respondent.

ORDER

Justice ® Nadeem Azhar Siddiqi: This appeal has been filed by the
. appellant challenging the Order-in- Appeal (hereinafter referred to as the
\OIA) No.14/2020 dated 31 01.2020 passed by the Commissioner
S,,,O,\ \ppenal 5) in Appeal NO. 244/2018 filed by the Appellant against the
-‘V Ve '@1 der in Original (hereinafte- referred to as the OIO) No. 477/2018

. 'Jlatecl 14.05.2018 passed by the Assistant Commissioner (Ms. Nasir
= Bachani) SRB, Hyderabad.

02. The facts of the case as mentioned in the OIO are that the
appellart was registered voluntarily under the principal activity of
“Construction Services” (Tariff Heading 9824.0000) of the Second
Schedule to the Sindh Sales Tax on services Act, 2011 (hereinafter
referred to as the Act) and are chargeasle to sales tax at rate specified
under seconc schedule to the Act with ervfect from 01.07. 20100.
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03. It was alleged in the OIO that from the withholding statement
filed by M/s United Energy Pakistan Limited it was revealed that it had
receivad taxable services frem the appellant valuing to Rs.23,290,498/=
involving Sindh Sales Tax (SST) of Rs.3,088,561/=. This amount of SST
was collected/charged by the appellant for the tax periods from
D‘ecember, 2015 to February, 2018 out of which and M/s United Energy
Pakistan Limited \Nithhe&ld and deposited Rs.617,775/= while the
appellant was required to e yosit Rs.2.470,786/=.

04. 't was further alleged that appellant had only paid an amount of
Rs.335,072/= (for the tax periods Dezember-2016, February-2017 and
May-2017) agairst total 5ST liability of Rs.2,470,786/= whereas the
remaining 58T amounting to Rs.2,13%,714/- had not been deposited.
Moreover the appellant had failed to file true and correct sales tax
returns for the tax periods f-om December, 2015 to February, 2018 as
provided urder section 30 of the Act.

05. A Show-Cause Notice (SCN) dated 24.03.2018 was served upon
the appellant to show cause as to why the $ST amounting to
Rs.2,135,714/- may not be as;essed and recovered under section 23 and
47(1A) {a) of the Act. The appellant was also required to explain as to
why default surcharge under section 44 may not be imposed alongwith

penaltiecs mentioned at Sr. No. 2, 3, 6(c) and 6(d) of the Table under
section 43 of the Act,

: UQ As per the QIO the ippellant neither submitted any written
u,.-;r_/éisfﬁonz;e to the SCN nor appeared on date of hearing fixed for
\“’ ke f’?’;’leJ@JSz()lS He also failed w0 appea: on number of hearings fixed
"L’_f's/‘}‘ijl{dseql.lentl V.

{

07. The Assessing Officer (AO) passed OIlO levying SST at
Rs.2,135,714/= for the tax periods frem December-2016 to February-
2018 (except December-2016, February-2016, Febebruary-17 and May-
2017), under section 23 and 47 of the Act alongwith default surcharge
under section 44 of the Act. The AO also imposed penalty of
Rs.106,786/= for non-payment of SST under serial No. 3 of the Table of
sebtion 43 o” the Actiand Rs.2,908,330/= for non-filing of monthly sales
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téx returns for the tax periods fror December, 2015 to July, 2018,
January, 2017, April, 2017 and June, 2017 to February, 2018 in
contrevention of section 0 of the Act read with rule 13 of Sindh Sales
Tax on Services Rules, 2011 (hereinafter referred to as the Rules),
Further penalties were imposed under serial No. 2 of the Table of
section 43 of the Act at Rs.88748/= and Rs.2,135,714/= under serial No.
6(c) and 6(d) of the Table of «ection 43 of the Act.

08. The said 010 was challerged by the appellant by way of filing appeal
before the Commissioner (Appeals), who dismissed the appeal and
upheld the 0IO to the extert of principal amount of tax and penalties
imposed under serial No. 2 and 3 of the Table under section 43 of the
Act and delated the penalties imposed under serial No. 6 (c) and 6 (d) of
the Table under section 43 of the Act. The said OIA has now been
challerged sefore this forum

09. The lzarned representatives of ~he appellant submitted as under

that:-
(i) The appellant had deposited a sum of Rs.2,470,803/= against
the principle amourt of tax of Rs.2,135,714/= which included
cdefault surcharge of Rs.173,2.29/= which was paid during
pendency of appeal beore Commissioner (Appeals). However this
emount was not €s considered by the Commissioner (Appeals)
while confirming penaity imposad under serial No.3 of Table of
Secticn 43 of the Act.

/\(Zfr‘f/ﬁ)\ The penalty imposed under serial No.2 of Table of Section 43

7 3

Sing/StANe Act was agairist law, arbitrary, whimsical, and harsh and
BAaAr g2
ooardiify

,;yr-en:iygi):'ﬁ Jt establishing mensrea.
The penalty under serial N3.2 of Table of section 43 of the
’\53‘;}; was calculated and imposed against the provision of law and
~ Crder of this Tribunz| n Appeal No. AT-92/2016, in the case of
M/s Slingshot (Pvt.) Limited versus Assistant Commissioner, (Unit-
21), SEB, Karachi.
(iv)  The penalty unde - serial No. 2 of Table of section 43 of the
Act provided Rs.10,000/- as one time penalty for an offence
whereas the AO had compounded the penalty with every month
for the whole period of default of non-filing of returns and such
calculztion was against the law.

10.  The learned representativa of the respondent submitted as under:-
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(i) The appellant had deposited the tax after due date thys the
penalty under serial No.3 of Table under section 43 of the Act was
right'y imposed.

lii)  The long unexplzined deley in filing of monthly tax returns
clearly established the mensres on the part of the appellant,

(iii)  The calculation of penalty under serial No. 2 of Table of
section 43 of the Act was rightly made as per the provision of law
thus rightly confirmed »y the Commissioner (Appeals).

11. We have heard the learned representatives of the parties and
perused the record made available before us.

12, The SCN was issued on 24.03.2018 for non-payment of SST and
non-filing of monthly tax returns. It was stated in the SCN that out of SST
due to the appellant at Rs.2,470,803/= an amount of Rs.335,072/= was
deposited thus leaving balance of Rs.2,135,714/=. It is evident from the
Statemant Frepared by the AZ reproduced on page No.4 of OIA that his
assertion in the SCN was inzorrect a 1d the amount of due SST was
exéggerated in the SCN. Howeaver it is evident from record that against
thé determined liability of $ST of Rs.2,135,714/= the appellant had
already deposited a sum of Rs 2,470,803 /=,

13, The issue remained to ke adjudicated in this appeal related to the
. imposition of penalty under sarial No.z and 3 of Table of section 43 of
__the Act for non-filing of returns and late deposit of SST. These returns
//,rrjﬁ\m—d\r\«related to th= tax periods from December-2015 to July-2016 (8 months),

# (D " Jdnuary-2017, March and April-2017, June to December-2017 (10
du :‘f/inths} and January and February-2018 (2 months) at Rs.2,908,330/=

N J’“,)'afﬁmh was calculated at the rete of Rs.333.33 per day and in addition a
penalty of Rs.106,786/= was imposed fo - |ate payment of SST.

e e
A
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14.  The appellant had late deposited 3ST consecutively for 21 months
which is apparent from the statement filed supra. The appellant has
failéd to furnish any explanation or justification for the same. Thus the
AO was justfied in imposition of penalty and default surcharge on
account of this unexplained and unjustified late deposit of SST.
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Therefore in our Oopinion the penzlty of Rs.106,786/= and default

surcharge (to be calculatec at the time of payment) has been rightly
imposed.

15, The calculation of the amount of penalty under serial No.2 of
Table undar section 43 of the Act was not confronted in the SCN.
Apparently the AO has taken the case Very casually and failed to
confront the penalty amournt in the 5CN. Any adjudication beyond the
contents of SCN is not sustainable, In the reported case of Collector

Central Excise and Land Customs ver;us Rahm Din 1987 SCMR 1840 it
has been held that:

‘order of crdjudicai'ion being ultimately based on g ground which
vas not mentioned in ihe SCN, was palpably illegal on face of jit.”

16. The penalty under serial No.2 of Table of section 43 of the Act was
calculated and irposed in contraven:ion to the provision of law and
Order of th's Tribunal in the case of i/ Slingshot (Pvt.) Limited versus
Assistant Commissioner, (Unit-21), SRB, Karachi, Appeal No.AT-92/2016,
It is provided at $r., No.2 of Table of saction 43 of the Act that “Where
any person jails to furnish a return within the due date. Such person shall
beé liable to g penalty of Rs.10,000/= per month or a fraction (emphasis
supplied) thereof: provided that if a return js filed within ten days of the
. due date, a penalty of 300 rupees foreach day of default shall be paid”,

17, In the above provision of the Act per month means per tax return
T;E};%\the tax period defined in sub-section (95) of section 2 of the Act
=,;:‘(fgﬁég§ﬁ;ide:; that “tax period means a per od of one month or such other
; pgxf?od as the Board may, by notificatior, in the Official Gazette, specify.”

x.gif";fu.,rjfhermore the Assessing Officer has incorrectly calculated penalty in
Jo= fraction. In the provision at 5. No.2 of T3ble of section 43 of the Act the
word “fracticn” denotes that in case of defaults of more than ten days
the penalty for full month was to be imposed. Therefore for non-filing of
monthly return penalty can only be imposed at Rs.10,000/= per month.
This view gains support from the decisicn of this Tribunal in the case of

.SIing Shot versus SRB Appeal No.AT-92/2016 wherein it was held as
under:-

g
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“Besides, the learned -o.nse| took the plea that the quantum of penalty
imposed by the A.C. wecs not only harsh but unjustified and based on
lack of proper interpreiation of the penal provision. He argued that
section 43(2) provided R3.10,000/- only one time for an offence whereas
the A.C. had compounded the penalty with every month for the whole
veriod of default of non-filing of returns for 13 months, December 2014
‘o February 2016. It is noted that in this case the default of non-filing of
monthly returns pertains to 13 returns for the months of December
2014 to February 2016. lenalty @ Rs.10,000/- for each not filed return
works out to Rs.130,000/- in t'ggregate. However, the Assistant
Commissioner multipliec the number of returns with the number of
months for which it continued and imposed penalty of Rs.1,206,000/-
which is too harsh and excessive. The intention of legislation in the
enactment of penal provision s tlways deterrent and corrective in
nature. Herz also the phrase per month appears to be related to g
return of sales tax which is to be filed every month. It is now well settled
principle of law that if there appears any ambiguity in any provision of
law the same has to be resolved i favor of tax payer as held in M/s
NMehrcn Associates Versus Commissioner Income Tax, Karachi 1993
SCMR page 274. It was clso held by Sindh High Court in M/s Citi Bank
versus  Commissioner 'nland  revenye that if two reasonable
interpretations are possible, the cne favoring the tax payer will be
adopted. Multiplying the 1mount of penalty with number of months will
be illogical and against the spirit of law”.

18j In another Appeal No. 47/2018, M/s Fumican Services versus
Aséistarrt Commissioner, SRE decided on 16.1018 relying upon the
r Order of Sling Shot the Tribunal had held as under:-

> [furthermore the penaity under serial No.2 of the Table under section
Bos. Ve = 43 of the Act has been erroneously imposed against the provision of law
& o< /and against the earlier order of Tribunal in Appeal NO. AT-92/16

—_— (SLINGSHOT VS AC) decided on 25.0:.2017 by DB-1 of this Tribunal. It is
 noted *hat in this case the defaul* of non-filing of monthly returns
pertains to C7 returns ard Penalty @ Rs.10,000/- for each not filed
return works out to Rs. 7C,000/- in aggregate. However, the Assistant
Coemmissioner multiplied the number of returns with the number of
months for which it contnued and imposed penalty of Rs.647,994/-

which i< too harsh and exc. >ssive and is not tenable.

19.  In Appeal No. 175/2015¢ (OIA Dated 221/2018 dated 29.11.2018)
Powertech Switchgear Service versus AC-SRB the then Commissioner
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(Appeals) relying on the Order in the case of Sling Shot supra held as

under:-

“5.... However, regarcling the quantum of the penalty of offence No 2, |
am aware of a Judgment of the Honorable Appellate Tribunal of the
SRB 'n the case titled as M/s Slingshot (Put. ) Ltd. versus the Assistant

Commissioner, SRB in this Judgment the Honorable Appellate Tribunal
of the SRB discussed in detail the language of the Offence No. 2 gnd
language cf the pencity thereon and held that such person in default

shall be liahle to pay a penalty of Rs.10,000/- per return only and that
Same is not recurring in nature”,

20. The above Orders of the Tribuna| are final as provided under sub-
section (8) of section 62 of the Act znd are still holding the field and
have not kbeen set aside by the Honorable High Court in referential
jurisdiction and are oinding upon the Assessing Officers as well as on the
Commissioner (Appeals). Any order/decision of the Assessing Officer and
the Commissioner (Appeals;) cannot be sustained if the same is against
the order/dacision of Tribunal. The Department should follow the orders
of? Tribunal in later land spirit and the Commissioner (Appeals) should
Mmaintain consistency in his orders and should avoid deliver;ing conflicting
orders.

21, In view of above, this appeal is partly allowed and the penalty

. imposed by the Assessing Officer and confirmed by the Commissioner
(Appeals) under Table 2 of section 43 of the Act is reduced from
Rs.2,908,303 /= to Rs.200,000/=.

22. The copy of this order may be provided to the learned
representatives of the parties. &5
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M/ .
(H:;n;tzi'é'z"ﬁﬂifmé‘r;akzai) (ustice® Nadeem Azhar Siddiqi)

Technical Member Chairman i
Certified to

rue Copy

Dated: 21:09.2020
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Copy for compliance:
L. The appelant through authorized Representativet. =
2. The Assistant Commissioner (Unit- ), SRB, K

artighi
Copy for information to:- 2,

\&\8
3. The Commissioner (Appeals), SRB, Karachi N/
4. Office Copv,

5. Guard File.
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