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3EFORE THE APPELLATE TRI3BUNAL SINDH REVENUE BOARD AT
KARACHI

DB-|

APPEAL NO. AT-09/2020

M/: Security & Management Service:. (Pvt.) Ltd

........................................... Appellant

Versus

Assistant Commiss oner (Urit-15), SRB, Karachi.....ooo.veeov oo Respondent

Dat: ot Filing: 12.03.2020
Dat2 of hearinz:  02.09.2020
Dat: of Order 14.09.2010

Mr. Adeel Siddiqi (ITP) & M. Hassan Raza (ITP) for appellant.

Ms. Uzma Ghary AZ-DR and Mr. Rastid Ahmed AC-SRB for respendent.

ORDER

/,_Uh#ggh e ® Nadeem Azhar Siddigi: This appeal has been filed by the appellant
/ s f-~~cha\§ngmg the Order-in-Appeal [heieinafter refarred to as the OIA) No.32/2020
(hff,’,. SAatell 28.02.2020 passed by the Commissior ar (Appeals-l), SRB in Appeal No.

\&,. 254/ 2018 partly confirmed the Order in Original (hereinafter referred to as the
:—r’NMNO 724/201¢ dated 22.10.201¢ passed by the Assistant Commissioner- Unit-
:’115' M. F\/lehi ab Khan) SRB, Karachi.
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02. The facts of the case as ment oned in the OIO are that the Appellant was
registered with SEB and principally engaged in service provided or rendered by
security agencies covered under Tariff Heading 9818.1000, of the Second

Schedule to the S ndh Sales Tax on Services Act, 2011 (hereinafter referred to as
the Act),

03. It was further mentioned in the 010 that appellant had received the taxable
service of “franchise” from its nori-resident company i.e. M/s Torres Services
International Limived (Franchiser), incorporated in United States of America. The
said franchise services fell under Tar ff Heading 9823.0000 of the Second Schedule
to the Act and defined under section 2(46) of the Act read with rule 36 of the

. sindh Sales Tax or Servicey Rules, 2011 (hereinafter referred to as the Rules) The
franchise services are chargeable to Sindh Sal:s Tax (SST) at the rate of 10% with
effect from 01.07.2011.

04. It was allegec in The QIO that from perusal of the Annual Audited Accounts
for the years ended 2014, 2015, 2( 16, 2017 and 2018 it was ravealed that the
registered persor had paid Technical Fee to its Franchiser amounting to
Rs.63,855,513/-, Rs.70,068,732/-, Rs.105,233,324/-, Rs.97,716,679/- and
Rs.133,532,654/- respectively. Whereas, during scrutiny of the SST returns filed by
registered person for the same tax periods, it was revealed that the registered
person  had failed to deposit the SST amount of Rs.43,250,690/-
[(65’*,855,51L3+9'7,7L6,679+89,532,65=1)]*10%] on account of technical services
received by them. '

. 05. A Show Cause Notice (SCN) dated 11.05.2019 was served upon the appellant
to explain as to why the tax liabilities menticned in para (4) above may not be

/«"'—\1‘??»@5n:§sed and recovered in terms of the provisions of section 23(1) and 47(1A) of
/ iR " T . . wis
"\\fg ?f‘hé.\!kct. Moreover in addition to this an liability of default surcharge under

(\TJ/.T;; s{_u‘é‘cir ion 44 of the Act and penalties may not be created against the appellant
\

Lo\ _-inder Serial No.3, 5(d), (11) and (13) of the Table under section 43 of the Act. The

L7}

;-"'e.'ipp»:—tllant filect written reply dated 1€.06.2019 stated therein as under:-

(@) That “he company hac negotiated contract with US ernbassy to
render security services which are specialized in nature, and skills are
_ requirec as per the s1§andards of US Consulate. Therefore, the company has
( entered in arrangernent with Torres Advance Enterprise Solution LLC

(Torres] {Non-Resident) US based company for providing training on
required high profile security s:andards s set in US.
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(b)  The Services relatinz tc such training are not chargeable to sales tax
on services in the Siridh Provirice nor covered under Second Schedule to the
Act. Moreover, the termm ‘Technical Fee” as mentioned in financial
statement was a misnomer and the same would be corrected in
subsequent financial staterents,

06. The Assessing Officer afte- hearing passed 0OIO for recovery of
15.43,250,690/= from the appellant alongwith default surcharge and imposed
penalties of Rs.2, 162,535/=, 43,250,690/=, Rs.10,000/= and Rs.4,325,069/=
resoectively under Serial No. 3, 5 (d), 11 and 13 of Table under section 43 of the
Act.

07. The said D10 was challenged by the appeilant by way of filing appeal before
the Commissioner (Appeals), who dismissed the appeal and upheld the 010 to the
extznt of principa amount of tax ard penalties as mentioned at Serial No. 3 and
11 of Table under secticn 43 of the Act and re duced the penalties levied at Serial

No. 5(d) and 13 of Table under section 43 of the Act, The said OIA has now been
challenged before this forum.

08. That after filin;z of the appeal the appellart filed following additional grounds
on 12.04.2010 tha:-
(i) Th2 order passed b/ the Ass stant Commissioner (Unit-15) was
without lawiul jurisdiction.

. (ii) The appeliant craved permissior to add, alter amend or change any
or all of the grounds of appea’ at any tirme before or at the time of hearing
of appeal. !

.,: \"_-:' i The appellant had 2 zontract for providing security services to US
. 3, -onsulate in Pakistan for which standardized skills were required world-
wide. Tre appellant had procured training services from “Torres Advanced
Enterprise Solutions, LLC, USA” a non-resident company which was wrongly
mentioned as “Technical Fee” in the Annual Audited Accounts and was
wrongly taxed invoking Tariff Heading 9822.0000 (Franchise Services)
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(ii) he Training Services viere covered under Tariff Heading 9848.0000
(Training Services) and were not taxaole during the tax periods 2014 to
2018 &5 involved in this appeal. Howev=r, such Tariff Heading pertaining to
Training was brought under tz x net effective from 5™ July, 2019.

(i)~ The OIO was passed ir slip shoc manner without proper inquiry or
perusing th= agreement between the aopellant and non-resident company.
He also stbmitted that despite providing the copy of Agreement to
Commissioner (Appeals) uncer cover of letter dated 02.01.2020 (Copy
placed on record) the same was not cor sidered.

(iv) At the relevant time wten SCN dated 11.05.2019 was issued and 010
dated 22.10.2019 was pessed the jurisdiction to deal with cases of
Franchise was with AC-Unit-21, wherezs, the SCN was issued and OO was
passed by AC-Unit-15 who was seized with the powers to decide case of
“Security Agencies” and not “ranchise” .

(v)  In case of “Franchise Services” the franchisee was authorized or
granted with right to perform business activities or services against
consid:ration in the form of 1echnical {ee, management fee or royalty etc.
However, ir the instant case, appellant was not grantee of any authority or
right by the non-resident cornpany to provide services associated with it,
neither such training services associated with non-resident company were
rendered by the company. T1e training service was actually rendered by
. the non-recident to the appellant aga nst consideration of 5% of invoice
- value s rentioned in clause 3.5 of the agreement. In the absence of .
ﬁ:y.:;‘\g‘uo\\ grantirg any right or authorits a service cannot be categorized as franchise
nch \~ ‘servace Therefore, chargeability of sales tax under Tariff Heading
i *9823 0000 “franchise servicas’ was not valid.

S/
The learnad re presentative of SEB- Resporde nt submitted as under:-

(i) The Notification dated 09.07.2018 was issued for assigning
jurisdiction to the Oh‘mers of 5RB. As per Notification Unit-15 was assigned

/ the jurisdiction of security agencies and others and Unit-21 was assigned
' the jurisdiction of franchise ard others.

()\.,,] -
Y 5
\ — --—!;-g'e{ll ofb\




(i) As per para 2 of the Notification Jated 09.07.2018 a service provider
engaged in the e::cmjomic activity of providing or rendering more than one
taxable service, as specified a zainst Unit No. 1 to 32 (except unit No. 24) in
column (3) of the above Tabl2, was to he placed in the jurisdiction of the
Unit, specifiad in column (2), relatable to the service which was his principal
activity as par registration par:iculars.

(i) The appellant was registered as szcurity agency under Tariff Heading
9818.1700 and the SCN was issued and 010 was passed by the AC-Unit-15
having juricdiction to deal with the cases of security agencies. The
respondent in support of his contentior relied upon the Notification dated

09.07.2018 through which jutisdiction “o deal with cases was assigned to
the Officers of SRB.

{iv) The Notification dated 09.07.2018 was amended vide Notification dated
20.11.2018 and jurisdiction to deal with the case of Unit-15 was assigned to
Mr. 5armad Ali Wassan, AC and Mr. Amiruddin, AC. He placed on record the
copy of Gazette Notjification dated 05.02.2020 in which SRB Notification

dated 20.11.2018 was published alonpwith copy of Office order dated
23.11.2018.

(v)  That in this instant case registered person is principally engaged in
service activity of Security Azency Tariff Heading 9818.1000 and is the
recipient of franchise services from non-resident. Thus the AC-Unit-15 had
rightly exercised jurisdiction ard issued $CN and passed OIO.

_._(vi)  The appellant failed to submit copy of agreement signed with thejr
A\ an-resident services provider thus the actual nature of service could not
ST |

/ hheidentified. |
o || i
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7 Bodry W)/ The eppellant, mentiored techrical fee in the Annual audited
AL S [ G .

n sedecounts for consecutive four (04) years which is sufficient proof that
""" “franchise services were acquired from a non-resident.

11. The learned reyresentative of the: appellant in rebuttal submitted as under:

() The learned AZ-SRB wrongly placed reliance on para (02) of the
Notification N0.SRB-3-4/26/2019 dated 19" July, 2018 through which the
jurisciction was assigned to officer over other services in whose jurisdiction
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principal activity of the taxpayer fell. In this connection it was stated that
officer having jurisdiction over principal activity can exercise the jurisdiction
over other activity f the SCN was iss.ed in respect of principal activity
along with other secondary activity.

12. We have heard the learned representative of the parties and perused the
record made available before us.

13. The department had charged tix under Tariff Heading 9823.0000 (franchise
service) read with sub-section (46) of section 2 of the Act and Rule 36 of the
Rules. The centention of the appellant was that it had not received the fra nchise
. services abrcad but has merely received training services. The appellant at the
original stage had not produced any agreement to show the actual nature of
services acquired ‘rom abroad. The copy of agreement was placed before us and
the learned -epresentative of the appellant submitted that the same was also
provided before the Commiissiorer (Appeals) 'who ignored the same and placed a
photocopy of the letter dated 02.02.20 under cover of which the photocopies of
agreement, invoic2 and proof of payment wer: provided to AC-Unit-15.

14. The appellant has challenged the jurisdiction of the concerred AC before us
who has issued SCN and passed 010. The learned representative of the appellant
subimitted that the ground relating to jurisdiction is a legal ground and can be
taken at any stage of the proceedings. He also submitted that to hear and decide
the additional ground no factual inquiry is required and matter can be resolved on
the basis of the Motifications issued by SRE. The learned representative of the

. appellant relied upon the earlier Order of the Tribunal in Appeal No. AT-62/2017,
in case of M/s Irteroczan Cargo Services {Pvt) Ltd. Vs Commissioner-1il, SRB,
Karachi.

- o, The learned £C however raised objection and submitted that at this belated

5{%:1, the ground relating to jurisdiction could not be raised. He also submitted
1€/ that the Officer who had issued SCN and passed OlO was fully competent to do so
’ cler the Notifications issued by SR,

16. The ground relating to jurisdiction is a legal ground and no detailed enquiry is
- required and this zround can be rai;ed at any stage of proceedings. This ground
was not taken in the appeal filed before Cornmissioner (Appeals) nor hefore this
Tribunal initizily. However, the ground of jurisdiction was taken before us for the

first time and the ground was allowed to be ra sed at this stage since the same is a

N - ety
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legal ground and could be raised at any stage of proceedings. I the reportad case
of Caltex Oil {(Pakistan) Lim[jted versus Collector, Central Excise and Sales Tax, 2005
PTD 480, it has been held and the relevant portion is reproduced for ready
reference as unde - |

“6. This is a principal of law tha - a question of law arising out of the facts of the
case relating to the fundamentul issues involved therein, even if was not raised
before the lower forum can be allowed to be taken before the higher forum and
this court for doing complete Justice may, i’ the facts and circurnstances of a case
demand, allcw to raise a questicn of law which was not as such taken before the
High Ccurt. This is the duty of the Court seized of the matter, to apply the correct

. law to mee: the ends of iustice and this Court in Gatron Industries versus
Government of Pakistan (1999 <CMR 1072} held that “even when leave was not
granted on ¢ point, ti;re same cin be allowed to be canvassed in appeal if it is
necessary for doing complete justice in a cose or matter pending before the Court
as contemplcted by sub-article (2) of Article 187 of the Constitution.

17. It is pertinent to mention here that appeal is the continuity of original
proceedings and the orcer of originzl forum and first appellate forum merge with
the order in appeal passed by the Tribunal. Fowever the order which remain in
field is the order of Tribunal subject 10 the order in referential jurisdiction.

18.  In view of the above discussion the appellant was allowed to rajse
adcitional ground. We will first take up the additional ground filed by the

appellant concerning the jurisdiction of the concerned AC who issued SCN and
passad 0l0. ‘

19. Section 34 of the Act provides that for the purpose of this Act, the Board ray,
_;j-“é;ry}\l‘wtifica'-:ion in the Official Gazette, appoint any person in relation to any area,
‘“;éfj%_@}:ase or class of cases specified in the notification to act as an officer of the

Q% A
' NN
/f ALY

O‘,;T, Section 35 of the Act provides that any officer of the SRB appointed under

I‘.,'I'l{"(-.:

Y ,S@c:lz;’n 34 shall exarcise su{:h powers; and discharges such duties as are conferred
Qrifiposec upon Fim under this act and rules made thereunder. Section 36 of Act
“"ﬁfo«/ides that Boa-d may, by notification in the Official Gazette and subject to -
such limitations or conditions as ma; be specified therein, empower the Officers

of SRB to exercise powers by name o- designation.

20. From the perusal of the abovs provisicns of the Act it appears that the

powers can be entrusted upon the cfficers of $RB by the Board by notification in
the official gazette. The notification in exercise of powers under section 34 of the
57, |
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Acl was issued by the Board on 09.07.2018 through which the powers and
furctions of afficers of SRB were assigned to the Commissioners specified in the
column (2) o7 the notification in ressect of fuictions and description, specified in
coiumn (3) o” the notificat on. Unit No.15 was entrusted with the powers to deal

with the cases of Security Agencizs and Unit-No.21 was entrusted with the
powers to deal with case of Franchisz and others.

21. The other notification of the same date was issued in exercise of powers
under section 34 and 35 of the Act and Mr. Asad Raza, Assistant Commissioner
was assigned to exercise jurisdiction relating to Unit-15 (Security Agencies s) and
Mr. Turab Ali, Assistant Commiss oner was assigned to exercise jurisdiction
. rpita ing to Unit -2 1 (Franc hlse) Subsequently vide Office Order dated 23.11.2018
ssued by Commissioner-1l, SRB jurisdiction o deal with cases of Unit-15 was
assigned to Mr. Sermad Ali Wasarn, Unit Incharge to deal with cases of registered

person of Al: ahaa >ts M to Z and Mr. Arnirudcin Kolachi to deal with the cases of
registered persons of Alphc}bets Ato L.

22. The SCN dated 11.05.2019 was issued by I4r. Sarmad Ali W Wasan, AC under the
:Cific Tariff Heading 982: } 0000 (Franchise Sarvices). In the show-cause notice it
was alleged that appellant had pzid techni:al fee to M/s Torres against the
services received. The >CN was silent with regard to non-payment of tax
previding security agency services. The appellant had got registration under '
specific Tariff Heading 9813.1000 (Security Agencies Services) and there was also

no allegation against the appellant that it hed not discharged its obligations in
relztion to security agencieé

23. The OIC dated 22. 10 2019 was passed by Mr. Mehrab Khan, AC for
___determination of ST in respect of franchise services and not for security agencies

——

=,

%Q/ces From this it is apparent that Mr. Sarrnad Ali Wassan, AC, Unit-15 was
( gh@‘imuthome 1 by the Board to deal with the case of Franchise Services which at

.i:i&edelevanti me were assigned tc Lnit-21. The SCN was thus issued by an Officer
N was not authorized to xssue the same.

s L e,
5%

= ’4 The exercise of _;urlscilcgtlon under the Act: s subject to issuance of notification
in the official gazette by the Beard without which the officers cannot exercise
jurisdiction. The issuance of notification for the purpose of exercise of jurisdiction
appears to be mandatory ¢onditicn which cannot be waived or ignored. Section
34 51d 35 of the Act regulate and soecify the jurisdiction of the Officers of SRB.
section 35 of the Act clearly provides that an officer of SRB a appointed under

2 kaiiod
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section 34 shall exercise such powers and disc harge such duties as, are conferred
or imposed vpon him undear the Act and rules made thereunder. At the date of
isstiance of SON the offi-:eriposted i Unit-15 was not authorized to deal with the
casas of Franchise Service.

25. In the reported case of Izhar Alan Farugi Advocate versus Sheikh Abdul Sattar
Las: and others 2008 SCVIR 240 it has been held as under:-

“This is an established law that iurisdictior cannot be assumed with the consent
of partics and notwii:h:?tam:ﬁng the raising of such an objection by the parties, the
forum raking cognizance of *he matter must ot the first instance decide the
question of i's jurisdiction. It wcs further beld that there can be no exception to
. the principle that an order passed or an uct done by a court or a tribunal not
competznt to entertain the proceedings is without jurisdiction and that it is
mandatory for the court or tribunal as the case may be to attend the question of
Jurisdiction at the commencement of the proceedings because the jurisdictional
defect is not removed by mere conclusion of trial or enquiry and objection to the
Jjurisdiction can be raised at cny ubseque'nz stage”.

26. 1t is pertinent to poi!ht out that the Notifications dated 09.07.2018 and
08.007.2019 weare rnot pu aiis?hed in th2 Official Gazette as no copy of the same was
produced. The AC had only procuced the copy of Official Gazette dated
05.03.2020 wherein the Notification dated 20.11.2018 was published. The
Notlification Dated 09.{)7.:2018 was not published ieR" Official Gazette. The
jurisdiction without iss uahce of proper notification by the Board and its
publication in the Official Gazette cznnot be assigned to the officers of SRB. The

. Cormnmissioner was not authorized to assign jurisdiction to officers of SRB vide
Office Order datec 23.11.2018. The issuance cf Notification under section 34 and

_ 35 of the Act appears 0 be manditory for exercise of such jurisdiction. The
.,,{_-"_?f"-_f‘__"j’Hg‘B{\:r:Jrab!e Supreme Court in the case of Izhar Alam Farooqi supra has relied upon
/‘, ﬁfi‘fl'é\“::?i-fj\ ported case of Rashid Ahmad versus State PLD 1972 SC 271 in which it was

>/ “If @ mandatory cordition for the exercise of a jurisdiction before a court, tribunal
or authority is not fuifilled, thea the enti-e proceedings which follow become
illegal and suffer from \want of jurisdiction. Any orders passed in continuation of
these proceedings in appeal or revision equally suffer from llegality and are
without jurisciction” .
N\
7.~
A
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27. In the reported case of Ms. Aluminum Pro -essing Industrial international (Pvt)
Ltd Versus Pakistan through Chairrran Centrz! Board of Revenue 2011 PTD 2128
the Honorable High Court of Sindh had held as under:-

“It is a settled proposition of law that the authority dealing with a matter must
possess the jurisdiction to dea! with the same and if such authority does not have
the power th2 initiction of proce 2dings are liable to be quashed being coram-non-
Judice and ncn-est in the eyes of the law.

28. The AC has tried to 'ij;ake shelzer under para 2 of the Notification dated
09.027.2018 and submitted that the £C having jurisdiction to deal with the cases of

. principal activity can also deal with the cases of other activity. Para 2 is read as
under

“Where a service provider is er gaged in the economic activity of providing or
rendering more then ane taxabl: service, ¢s specified in columan (3) of the above
table agains: the Units 1 to 32 (except Unit-24 and Unit No.24A) he shall be
placed in the jurisdiction of the Jnit, specijied in the column (2), relatable to the
service which is his principal activity as per nis registration particulars.

Para 2 will be apglicable only when a registered person is engaged in providing
more than ore service and also if ta:t was demanded in respect of more than one
services. In the instant case? only franchise services was involved. Thus if only one
service was involvad the AC who was authorized to deal with the cases of such
service could only axercise such juris fiction.

29.  The next question is whether the appellant had paid “training fee” or

. “technical fee” as reflected in their z ccounts. The appellant produced photo copy
of 1he agreement antered into between the ¢ppellant and M/s Torres Advanced
tnterprises Solution (hereinafter referred to as M/s Torres) in support of its

o 7 ctontention. We have petused the photocopy of the agreement before us

e

/s 4 éentaining Clause 3.5 Logistical and Training Services, which read as under:-
(ﬂ'/ |\ .

3.5  Llogistical and Training Setvices

Contract Executor shall provide certain locistical and training services ihc!udfng
training local guarc Jfo}’ces in accordance with the requirements of the Contract;
maintaining ull permits, licerses, and other authorizations necessary or desirable
for the conduct of Contract executor's business and performance of the Contract; 7
and causing to comply with all laws opplicable to the performance of the

; N
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Contractl. To maintain standard of efficiency, 120 hours training according to US

Diplomuatic Sarvice Smndmds will be conducted for all persons of all categories
every year. For this an amount of 5% of insoice value, as adapted for number of
personrel which keeps charging, has been icluded as authorized by Torres AES to
conduct the training and carryinu out all assignment.

30.  The above clause is very vagie and ambiguous and consists of two parts.
First part deals with the training to b> provided by the appellant to the local guard
forces and the s2cond part deals with 120 hours training according to US
Diplomatic Service Standards to be conducted for all categories every year. It is
not mentioned in the agreement whether the training is to be conducted in
Pakistan or abroad and it was zlso not mentioned whether for the purpose of
training the staff of Torres will come: to Pakistan or the guards will travel abroad
for obtaining such training.

31.  We have also examined the sther aspzcts of the Agreement. It was not
executed on any stamp paper and iz was not known where it was executed and
signed. Each page had not been sigred by the executants despite mentioning on
the last page of the agreement that the sam:> was signed in “witness whereof”
but no signatures of witnesses are available. As per the requirement of Article 17
(2) (a) of Qanuin-e-Shahadat Order, 1984 mattars pertaining to financial or future
obligations, if reduced in writing the instrument shall be attested by two
. withesses. In the reported case of Manzoor Hussain versus Haji  Khushi
Muhammad, 2017 CLC 70 it was held as under”

/\ -.\i‘i fr\\\ arties shou'd sign each page if document is written on more than one page”,

“it is settled law that an agreement to sell an immovable property squarely falls
within the purview of the provisions of Article 17 (2) of the Qanun-e-Shahadat
Order, 1984 cnd has to be compulsorily attested by two witnesses and this is sine
qua for the validity of the agreement. For tF e purpose of proof of such agreement
it is mandato "y that two attesting witness must be examined by the party to the
lis as per article 79 of the order ibid”,

\%E’/'}// | Th
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in view of the above it is Held that above clause is not sufficient to hold that the
amount paid to Torres was on account of training fee.

32.  The departrment had charged “ax under Tariff Heading 9823.0000 (franchise
service) read with sub-section (45) of section 2 of the Act and Rule 36 of the
Rules. Sub-section (46) of section 2 of the Act read as under:-

“(46) “franchise” means an cuth ity given by a franchiser, including an associate
of the franch'ser, under which th> franchisee is contractually or otherwise granted
any right to produce, ranufacture, distribute, sell or trade or otherwise deal in or
do any other business activity n respect of goods or to provide service or to
undertake any process identified with the franchiser, whether or not against a
consideratior: or fee, including technical fee, management fee, or royalty or such
" other fee or charges, ‘i‘rresperctive of the fuct whether or not trademark, service

mark, trade name, logo, brand name or any such representation or symbol, as the
case may be, is invclved.

The: definition of franchise is very exhaustive. The instant case is falls within the
definition of franchise since the rneaning of ‘otherwise deal in or do any other
busfness' activity in respect of goods or to provide service or to undertake any
process identified with the franchiser”. The appellant is providing security services
which were identified with the activities of Torres and apparently for that
purpose technical fee was paid.

33.  The agreement produced by the appellant have other clauses, which
provides the duties of the contracto-s (Torres). Clause 4.2 and its sub-clauses are
_procuced s under -

sontractor shall;

) | , :
1 Function as the secondaiy recruite for management personnel on the
Contract,

4.2.2 Conduct six (5) month qua'ity control reviews,

4.3.3 Preparz invoices to the Contracting Authority,

\&\,3;7;“/




4.3.4 Support prepanbﬁon of Proposal and Pricing for the contract biding in line
with RFP and any other requirement of the contract,

4.3.5  Proviae quality control of manning, training and equipping the contract,

4.3.5 IMaintain regional program staff in Islamabad at its own cost and
discrecion and (other focations for purposes of contract oversight and
cuality control of the program.

4.3.6 Receive cash from paym:ant of the contract monthly invoices and remit
share to Contract Executo,

. 4.3.7 Recruit, hire, and corpensate the “roject Manager for this project who
shall serve as the primary contract with the government customer for all
contract reluted matters and who shall be exclusively authorized to enter
into or contractual agreements with the government customer with
cpproval from the Contrector’s Sen.or Program Manager in Falls Church,
VA and consultation with -he Contract Executor.

4.3.8 Frovide GEN/S equipment to the Coniract Executor for installation”.
\

From the above it is apparent that under the contract M/s Torres was required to
provide various types of services to the appellant for which the technical fee and
management fee was paid by the appel ant to M/< Torres.

. 34. The next contention of the appellant was regarding “Technical Fee” which
~according to the appellant was rnistakenly mentioned in the accounts instead of

‘ })I‘i:.}.te 18 in the Statement of Accounts at Rs.105,333,324/= for year 2016 and at
;.‘;‘_’fff;’}}ﬁ%‘{%\'%,068j32/: for the immediately preceding year. The “Technical Fee” is
“\7,@} Sfifiher explained in Note 18.1 which is an explanatory note that it represented
technical fee paid to M/s Torres. Since this has been clearly explained in the
%audii:ed accounts as “Technical Fee”. Thus in view of Prudential Regulations this

fact cannot be denied. In the instart case documentary evidence is available in

the chape of agreement and aucitec| account:. Although the agreement appears

to be doubtful the only reliable documentary evidence left is the audited

yd =4
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accounts. Since this fee has been claimed 3s “Technical Fee” in the audited
accounts for four consecutive years thus the contention of the appellant seems to
ve afterthought and its assertion cainot be accepted, as it has been proved that

franchise services were acquired against payment of technical from a non-
resicent.

35. We are satistied that the SCN was issued without lawful authority and all

proceedings initiated or undertaken in consequence thereof including the 0IO

and OIA  are also without lawfu' authority. The appeal is allowed and in

corsequence thereof the QIO and O A are annulled and set-aside. However, since

Lhe orders are annulled on the point of jurisdiction the department is at liberty to
ssue fresh SCN notice to the appellant on the basis of audited accounts.

36. The appeal is disposed of in abcve terms. Copy of the order may be supplied

o the learned authorized representz tive of the parties.
AT o
v

i e N

(Imtiaz Ahmed Baraf zal] (Justice®'Nadeem Azhar Siddiqi)
TECHNICAL MEMBER CHAIRMAN

Karachi:

Dated: 14.09.2010

Copy Supplied for compliance:

L} The Appellant through Authorized Representative.
2) The Assistant Commissioner, SRB,

Copy for information to:- _ ;

3) The Commissioner (Appeals), SRB, Karachi. Order issucd QR ~a-eayf<fer-
4) Office Copy.
5 Guard File.
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