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ORDER

Justice Retired Nadeem Azhar Siddigi, Chairman: This appeal has been

filed by the Appellant challenging the Order-in-Appeal (hereinafter
referred to as the OIA) No.184/2015 dated 10" November, 2015 passed
by the Commissioner (Appeals) in appeal No.201/2015 confirming the
Order-in-Original (hereinafter referred to as 0I0) No. 300/2015 dated

il May, 2015 passed by the Deputy Commissioner (Abdul Rauf), SRB,
Karachi.

02.

The facts of the case as briefly stated in the OIO are that the
appellant is registered with SRB in the service category of
contractual execution of work and furnishing supplies falling
under Tariff Heading 9809.0000 of the Second Schedule to Sindh

Sales Tax on Services Act, 2011 (hereinafter referred to as the
Act).

m‘?p}\ The allegation against the appellant in the OIO was that on
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rutiny of income tax withholding statement filed by M/s K-
ectric (KE) with FBR showed that KE had received the taxable
ervices from the appellant involving Sindh Sales tax (SST)
amounting to Rs. 9,983,120/- for the tax periods 2012, 2013 and
2014. It was stated in the OIO that the appellant had paid SST of
Rs.4,290,472/-to SRB during the same periods. The Deputy
Commissioner/Assessing Officer in 0I0 concluded that the
appellant by not declaring the sales has short paid the Sindh Sales

Tax (hereinafter referred to as SST) amounting to Rs.5,092,472/-
to SRB.

It was stated in the OIO that a letter dated 07.02.2014 was served
upon the appellant for payment of SST and submission of
documents but the appellant failed to make compliance. It was
also alleged in the OIO that the appellant got voluntarily
registration with SRB on 30.10.2012 but failed to file. monthly
urns for the tax periods July, 14 to December 2014
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and is liable to pay penalty of Rs.217,333/= under clause 2 of
section 43 of the Act.

05. A show-cause notice (SCN) dated 20.02.2015 was served upon the
appellant to explain as to why tax liabilities mentioned above may
hot be assessed and recovered under section 23 and 47 (1A) of
the Act along with default surcharge and penalties under clause 1
2,3,5,6(d), 11, 12 & 13 of the Table of section 43 of the Act. Mr.
Adnan Raza from Raza Salman Associates appeared for appellant
and submitted record including the copy of bank statement,
copies of bills and copy of contract between the appellant and KE.

06. The Assessing Officer passed assessment order in the sum of
Rs.5,092,472/= along with default surcharge and penalty of
Rs.254,632/= under clause 3 of section 43 of the Act and penalty
of Rs.409,625/= under clause 2 of section 43 of the Act. The
operative part of the OIO is reproduced below:-

Sinuh ‘ I have gone through the record of case submitted by the M/s

Revenye Il" sir Khan & Sons (SNTN: #0986591- -2) and come to the conclusion that

; Eoard o /s Nasir Khan & Sons provided the services of Contractual execution
W\

laying and supply of labor, excavation of underground cable route and
laying in four zones viz. East, West, North & South Transmission and
Distribution implementation Department (DID) KESC. These all services
are provided by M/s Nasir Khan & Sons are liable to Sindh Sales Tax
w.e.f 1% July, 2011. Moreover against these taxable services M/s Nasir
Khan & Sons received amount of Rs. 58,644,497/- from KESC (K-
Electric). Whereas M/s Nasir Khan & Sons only declared the sales of Rs.
27,468,675/~ in the sales tax returns filed with SRB. Therefore, M/s
Nasir Khan & Sons by not declaring the actual sales short paid/not
paid/less paid sales tax Rs. 5,092,472/~ with SRB. Keeping in view this
position I order for the recovery of Sales Tax not paid Rs. 5,092,472/-
along with default surcharge under section 44 of Sindh Sales Tax on

Services Acty2011 | also impose a penalty of Rs. 254,632/- under section
43(3) of Si Sales Tax on Services Act, 2011".
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07.  The said order of the Assessing Officer was challenged by the
appellant by way of filing appeal before the Commissioner
(Appeals), SRB. The Commissioner (Appeals) after hearing upheld
the OIO and dismissed the appeal being barred by 137 days under
section 57(4) of the Act and directed the Appellant to deposit the
adjudged amount of tax, default surcharge and penalties.

08. The appellant challenged the OIA before this Tribunal by filing this
appeal. The Tribunal after hearing dismissed the appeal and
maintained the Ol0 and OIA.

09.  The appellant challenged the Order of the Tribunal before the
Honorable High Court in the referential jurisdiction.  The
honorable High Court after hearing the appeal has remanded the

same to the Tribunal with the direction to decide the appeal on
merits.

//,‘::Liq\lvlr Aminuddin Ansari, learned advocate for the appellant
“sSyubmitted as under.

) The show cause notice was issued in the name of M/s Nasir
han & Sons who is a registered person effective from 30.10.2012,
whereas OIO was passed against M/s Nasir Khan & Company and
service was also affected on some other person and on different
address.

(i)  The OIO was passed & signed by DC-SRB whereas the
rubber stamp affixed on the 0I0 was that of AC. He referred to
Article 111 of Qanoon-e-Shahadat Order, 1984 (QS Order) and
submitted that the fact judicially noticeable need not to be
proved. He also referred to sub-article (d) of Article 112 of the QS
Order and submitted that the Tribunal should take judicial notice
of the signing of order by DC and affixing the rubber stamp of AC.
He also submitted that due to this defect the OlO is void ab initio
and is nullity in law.

(iii) ~ That the Assessing Officer had totally failed to determine
the act nature of services provided or rendered by the
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appellant and failed to apply proper Tariff Heading and wrongly
invoked Tariff Heading 9809.0000.

(iv)  That order should be passed in confirmatory with law and
no order under section 23 can be passed against a non-registered
person.He also submittedfé}%el!ant was voluntary registered on
30.10.2012 and before the date of its registration the appellant
was not liable to pay tax and the responsibility was on the service
recipient i.e. KE to pay the tax as ultimately it was its liability to
withhold and pay the tax since tax was to be paid by person
receiving services from non-registered person and he referred to
section 9 (2) read with section 3(2) and 18 of the Act,

(vi)  That the appellant provided month wise summary of

services provided by it in the Rejoinder to para wise Comments

filed on 09.02.2016 and submitted that before registration for the
A 1'?3?;-_-’,»}0 ax periods from July, 2011 to June, 2012 and July, 2012 to
X tober, 2012 the appellant had provided services to KE
mounting to Rs. 22,419,762/= and the KE was liable to withhold
d pay tax under section 3 (2) (a) read with section 9 (2) of the
Act. However, after registration, for the tax periods from
December, 2012 to June, 2014 the appellant had provided services
to KE for the sum of Rs.17,690,748/= involving sales tax of
Rs.4,394,989/= and as per the 010 deposited Rs.4,290,684/= and
the balance if any is Rs.104,305/=.

(vii) That he relied upon the reported case of Pakistan State Qil
Limited versus Competition of Pakistan, 2019 CLD 538 Citation e
a Judgment by Competition Appellate Tribunal and the reported
case of Super Engineering versus Commissioner Inland Revenue,
Karachi 2019 SCMR 1111 and referred to para 13 Citation B and C,

12. Mr. Muhammad Yasir the learned AC-SRB submitted written
submissions on 12.09.2019, which are reproduced as under.

“It appears that, on the first and last page of Order-in-Original, the
name of apgant is typed as ‘Nasir Khan & Co.’ instead of ‘Nasir Khan
& Sons’

NTN number and address of the Appellant/registered

]
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person are written correctly. On other pages of Order-in-Original, the
name of appellant is correctly written as M/s. Nasir Khan & Sons. The
Typographical error has occurred at the 1° page and last page.
Moreover the courier record shows that the Consignee/appellant has
received the shipment in good order and condition, the TCS receipt
bears the correct address, the Original shipment detail highlight the
consignment No. 30053776364, booking date 28" May, 2015, delivered
on 29 May, 2015. The Honorable Appellate Tribunal already discussed
this issue in paragraph 12 of the Order dated 06.06.2016.

With regards to the question that the 0I0 was issued without
jurisdiction and in this regard, the appellant made reliance on 2019 CLD
538 & connected cases, but the cited case laws has distinguishable facts
and hence not applicable to the instant appeal. It is a clear fact that OIO
was passed/signed by the assessing officer “Mr. Abdul Rauf” whose
Jurisdiction is clearly specified in the Notification dated 06" August,
2014. It was mere a clerical error that the OIO wrongly Sstumped as

\\‘{\c-ﬂNsttant Commissioner instead of Deputy Commissioner.
& Z)
<

3/ Sindh

ypographical or clerical errors. Thus affixing the seal of Assistant
Commissioner and typing ‘Co’ instead of ‘Sons’ does not make the OI0
void ab-initio. This fact is also supported by the provision of section
126(2) of the Income Tax Ordinance, 2001. in view of the foregoing
facts and circumstances, it is most respectfully prayed that the
Appellate Tribunal may dismiss the instant appeal in limine, as being
devoid of merits, malafide, baseless and not maintainable in law”.

13. The respondent earlier filed written submissions on 19.01.2016
and submitted that the registered person, in the instant case,
was mandatorily required to charge, collect and pay sales tax on
their taxable services, since July,2011. The registered person
cannot shift its mandatory, legal and statutory duties under the
Act by placing reliance on section 18 of the Act. The AC also filed
Para wise comments dated 26.01.2016 and 24.02.2016. He
submitted thaf sub-section (2) of section 3 of the Act was for non-

resident pe whereas the appellant has a place of business in
-




Sindh and fell under the category of Resident in terms of section 2

(73) of the Act. The AC also filed written submissions on
07.05.2019.

14.  In exercise of his right to rebut the submission of learned AC the
learned advocate for the appellant submitted that issue of service
and limitation was already decided by the High Court in remand
order and same cannot be reopened. He then submitted that the
learned AC had failed to rebut his arguments regarding the
determination of actual nature of services provided or rendered

and liability of payment or deposit of tax before registration of
service provider.

Heard the learned representatives of the parties and perused the
record made available before us.

15, The main controversy in this appeal is whether the services
_____ provided or rendered by the appellant to KE comes within ambit
“3\ '-‘ R%Tarn‘f Heading 9809.000 (services provided or rendered by
Sinch
@p}\rsons engaged in contractual execution of work or furnishing
£0arC/ sypplies) and as to who was liable to pay or deposit tax for the tax
{ax cr = eriods before registration with SRB i.e. whether service provider
or service recipient. The tax periods involved are from July, 2011
to June, 2014. The appellant got voluntarily registered on
30.10.2012 but was providing services to KE much before that
date. The appellant in the Rejoinder to the Para wise Comments of
the Department dated 09.02.2016 has furnished all details of
services provided to KE. The contention of the appellant is that
since it was not registered with SRB thus it can neither
charge tax, nor the service recipient after withholding the tax can
pass on the tax to the appellant a non-registered entity. He
contended that the responsibility lied upon the KE which is service
recipient to deduct/withhold tax and deposit the same with SRB.

16.  The core issue involved in this appeal is the proper classification of
the services gyovided by the appellant. Unless the proper nature,
ification of services provided or rendered by the
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appellant is determined the question of levy of tax cannot be
decided. It is an admitted position that the services which the
appellant had provided or rendered were not listed in the First
and Second Schedule of the Act and for that reason the
department has taken shelter under a General Tariff Heading
9809.0000 (contractual execution of work or furnishing supplies).
17. The Assessing Officer has taxed the services for the tax periods
before and after registration (a) without going through the facts of
the case (b) without first determining the actual nature of services
provided or rendered by the appellant to KE and (c) without
determining that who is liable to deposit tax for the tax periods
before registration of service. The tax periods before registration
are from July, 2011 to October, 2012 and the tax periods after
registration are from December, 2012 to June, 2014. The
provisions of the Act and Withholding Rules, 2011 are applicable
-':.;_:.\ since these existed during the relevant tax periods.

/m

b8 € ‘Fn;stly we will deal with the point that the Assessing Officer had
: 503‘“ $ xed the services provided by the appellant without determining
their actual nature. The Assessing Officer in para 4 of 010 has
stated as under:-

“M/s Nasir Khan & Sons (SNTN: #0986591-2) provided the services of
Contractual execution of work which includes contracts of excavation of
underground cable laying and supply of labor, excavation of
underground cable route and laying in four zones viz. East, West, North
& South Transmission and Distribution implementation Department
(DID) KESC”,

The nature of services as mentioned in the 0I0 clearly indicated
that the appellant had provided various types of services viz the
services of excavation of underground cable laying and supply of
labor. However the excavation of underground cable route and
laying are not covered by Tariff Heading 9809.0000, which is a
general Tariff Heading and can be invoked when there is no

specific Tarjif Heading in the Second Schedule.

g_ _———ed )/L,.

"Page 8 0f 15




19.  The Tariff Heading 9809.0000 comprises of two parts. First part is
“services provided or rendered by persons engaged in contractual
execution of work” and the second is “or furnishing supplies”. This
Tribunal in the case of APM Terminal versus SRB, Appeal No. At-
17/2013 and Deputy Commissioner, SRB versus Byco Terminal,
Appeal No. AT 14/2016 has held as under:-

“To attract 9809.0000 it is necessary that both the components are
available in the contract or agreement. This argument finds support
from the Exemption Notification No. SRB-3-4/7/2013 dated 18" June,
2013 which provides that “in relation to the work or supplies the total
value of which does not exceed 50 Million rupees in a financial year
subject to the condition that the value component of services in such
contractual execution of work or furnishing supplies also does not
exceed 10 million rupees. The exemption can only be claimed if in a
o contract both elements are present. Admittedly while providing services
'-(ﬂ/%\;tomge, rental and equipment handling the respondent has not
2 cuted any work and has also not furnished supplies. It appears that
{h’d tax was charged under the first phrase of Tariff heading 9809.000
IWon tractual execution of work). For in voking first phrase it is necessary
that the respondent has performed or executed some type of work
involving physical and mental exertion to attain an end as defined in the
Black’s Law Dictionary, Tenth Edition, which is lacking in the Contracts
of storage, rental and equipment handling. The works contract is an
agreement which is a mixture of service of labour and transfer of goods.
Under a works contract the contractor agrees to do certain job in
execution whereof, certain goods are transferred to the contractee,

again this aspect is missing in the contract of storage, rental and
equipment handling”.

20.  Tariff Heading 9809.0000 can only be invoked if the contract is of
composite service of contractual execution of work and furnishing
supplies. From the phrase “provided the services of contractual
execution of work” used in the 010 it clearly appears that the
Assessing Officer has only considered first part of the Tariff
Heading i.e. “contractual execution of work” and ignored the
other_ pary’ pf the Tariff Heading viz, "and furnishing supplies”.

b
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labor, excavation of underground cable route and laying are
specific works not involving element of furnishing of supplies and
thus are not covered by Tariff Heading 9809.0000.

21.  Tariff Heading 9824.0000, “construction services” not defined in
the Act or the Rules falls in the Second Schedule of the Act. The
definition of ”constrﬁction” provided in the Black’s Law Dictionary,
Seventh Edition, page 308 means the act of building, combining or
arranging parts or elements; the thing so built. Thus it is clear that
the activity of underground cable laying, supply of Ilabor,
excavation of underground cable route is not covered by the term
“construction services”.

22.  The other similar Tariff Heading available in the Second Schedule
to the Act is 9814.2000, contractors of building (including water
supply, gas supply, and sanitary works), roads and bridges,

/L/c"‘?ﬁ% electrical and mechanical works (including air conditioning),

.r(rr‘ 49 rticultural works, multi-discipline works, (including turn-key

“‘"“F p‘ jects) and similar other works. Thus it is clear that the activity

underground cable laying, supply of labor, excavation of

) underground cable route is also not covered by the term

“contractors of buildings”. It is pertinent to mention that the
services of supply of labour was initially not part of Second

Schedule of the Act but the same was inserted as Tariff Heading

9829.0000, Labour and Man Power Supply, vide Sindh Finance Act

2013 effective from 11.07.2013. This Tariff Heading was not

taxable for the tax periods from July, 2011 to June, 2013.

23.  The service of excavation of underground cable route was not part
of Second Schedule of the Act initially but the same was
subsequently inserted as Tariff Heading 9851.0000 (Site
Preparation and clearance, excavation and earth moving and
demolition services) vide Sindh Finance Act 2019 effective from
05.07.2013/ This Tariff Heading and was not taxable for the tax
periods/from July, 2011 to June, 20109.

3 "
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24. It is therefore clear from the above discussion that the activity of
underground cable laying, underground cable route and
excavation were not part of Second Schedule of the Act prior to
July, 2019 and Thus cannot be taxed. The service of supply of
labour was also not part of Second Schedule of the Act before 1st
July, 2013 and thus cannot be taxed. The Assessing Officer without

properly determining the actual nature of service has passed the
0l0.

25, Secondly}we will deal the other point as to “who was liable to pay
or deposit tax before registration with SRB i.e. service provider or
service recipient”. Section 3 of the Act deals with taxable service.
Sub-section (1) section 3 of the Act provides that a taxable service
is a service listed in the Second Schedule of the Act, which is

rovided by a registered person from his registered office or place

business in Sindh. This section applies to the registered person

a d is not applicable to the appellant before its registration. Sub-

ction (2) of section 3 of the Act deals with the providing of

service by non-registered person to (a) a resident person (b) by a

non- resident person in the course of economic activity, including

in the commencement or termination of the activity. The KE in

terms of sub-clause (a) of section (2) of section 3 of the Act is a

resident as provided under clause (iii) of sub-section (33) of

section 2 of the Act since it has its registered office in Sindh.

26. Section 9 of the Act deals with the person liable to pay tax. Sub-
section (1) of section 9 of the Act provides that the liability to pay
the tax is upon the registered person providing the services. This
sub-section was not applicable to the appellant prior to its
registration with SRB. Sub-section (2) of section 9 of the Act
provides that where service is taxable by virtue of sub-section (2)
of section 3 of the Act the liability to pay the tax shall be on the
person receiving the services and sub-section (3) of section 9 of
the Act provides for the power of the Government to notify the

of services in respect of which the liability to pay




2.

28.

tax shall be on the person providing the taxable services, or the
person receiving the taxable services or any other person.

The SRB with the approval of Government of Sindh (GS) in exercise
of powers vested with it under section 72 of the Act read with sub-
section (4) of section 3, sub-section (3) of section 9 and section 13
of the Act framed and issued Withholding Rules, 2011 for the
purpose of deduction and deposit of SST.

Clause (c) of sub-rule (2) of rule 1 of the Withholding Rules refers
to public sector organizations, including public corporations, state
owned enterprises and regulatory bodies and authorities. The KE
is a public limited company and is covered by the definition of
public corporation and is a withholding agent in terms of sub-rule
(8) of rule 2 of the Withholding Rules.

provider for depositing the tax in government account. Sub-rule
(2) thereof provides that a withholding agent other than a person
in the jurisdiction of LTU and recipient of advertising services shall
deduct an amount equal to one-fifth of the total sales tax shown
in the sales tax invoice issued by a registered person and make
payment of the balance amount to him. Sub-rule (3) thereof
provides that a withholding agent having Free Tax Number (FTN),
or National Tax Number (NTN) and falling under clause (a), (b), (c),
(d), or (e) of sub-rule (2) of rule 1 of the Withholding Rules, shall
on receipt of taxable services from unregistered persons, deduct
sales tax at the applicable rate of the value of taxable services
provided and, unless otherwise specified in the contract between
the service recipient and the service provider. The amount of sales

urpose of this rule shall be worked out on the basis of
of taxable services.
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30. Comparison of sub-rule (2) and (3) of rule 3 of the Withholding
Rules it appears that sub-rule (2) of rule 3 of the Act refers to the
deduction of one-fifth of the total sales tax shown in the tax
invoice issued by a registered person. Whereas sub-rule (3)
thereof provides that a withholding agent on receipt of taxable
services from unregistered persons has to deduct sales tax at the
applicable rate of the value of the taxable services provided or
rendered to him from the payment due to the service provider.
Sub-rule (3) of rule 3 of the withholding rules clearly fix the
responsibility of deduction of sales tax upon the service recipient
who deals with un-registered person and apparently the
unregistered person neither charged the tax in its invoice nor the
withholding agent after withholding the amount of tax can pass on
the same to unregistered service provider.

31. An assessment order cannot be passed against a non-registered

fK“ F(- person. Section 23 of the Act as existed for the relevant tax

3\1:‘:}:F\‘p¥r|ods is very clear in this regard and provides that “if the officer
\Foa{ of/ SRB is of the opinion that a registered person has not paid the
N on ¢ %Ja!x due on taxable services provided by him or has made short
payment, the officer shall make an assessment of sales tax actually

payable by that person”.

¢

32. Sub-section (1) of section 47 of the Act as existed for the relevant
tax periods is also very clear in this regard and provides that
“where by reason of some inadvertence, error or miscalculation
on the part of an officer of the SRB any tax or charge has not been
levied or has been short levied, the person liable to pay (emphasis
supplied) any amount of tax or charge shall be served with a
notice, within five years of the relevant date, requiring him to
show cause for payment of the amount specified in the notice”. In
this section instead of words “registered person”, “service
provider” and “service recipient” the words used are “the person
liable to pay” have been used. The person liable to pay is the
person uponAvhom the law has fixed the responsibility of payment
of tax. Th ithholding Rules were framed and issued under

(_\/] Y

\ O *%m\%




section 72 of the Act read with sub-section (4) of section 3, sub-
section (3) of section 9 and section 13 of the Act. Sub-section (3)
of section 9 of the Act and section 13 of the Act starts with the
word “Notwithstanding” meaning thereby that the provision has
overriding effect over the other provision of the Act. Sub-rule (3)
of Rule 3 fixed the liability of payment of tax on the service
recipient who received services from unregistered person. Thus it
is apparent that no assessment order can be passed under section
23 and section 47 of the Act against an unregistered person. The

assessment order against the appellant before its registration is
. therefore illegal.

33. The contention of the appellant is that mentioning of wrong name
of the appellant in the title and the last page of the 0IO and fixing
the rubber stamp of AC instead of DC are clerical errors and very

(=T$§E’--,technical in nature and do not affect the merits of the case and
Smm‘}{an be corrected by the Officer of SRB under section 76 of the Act
L any time after giving notice to the registered person. It is
ertinent to mention that in all other pages of OlO the name of
appellant was rightly written as “Nasir Khan & Sons having NTN
No. 0286591-2” and its address was correctly mentioned in the

title of Ol0. However, in view of our decision to remand the case

‘ to the Assessing Officer for fresh assessment order this contention
has lost significance if any.

34. In view of the above discussion we are satisfied that mind has not
been properly applied while passing the assessment order and ik
suffers from legal infirmities, consequently both the OIO and OIA
are setaside, appeal is allowed and the case is remanded to the
Assessing Officer to pass fresh assessment after providing
opportunity of hearing to the parties.

35. The Assessing Officer is required to first determine the actual
nature of services provided or rendered by the appellant to KE,
invoking the proper Tariff Heading under which such services fall

periods after the date of registration of the appellant

However, the assessment and recovery of sales tax for
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the periods prior‘frhe date of registration of appellant is concerned
the SRB may act in accordance with law.

36. Before passing the fresh assessment order the Assessing Officer
may call the relevant record, information and details from the
appellant and complete the process within sixty days from the
date of receipt of this order. Any claim of the appellant regarding

refund or adjustment of tax is subject to the outcome of the fresh
assessment order.

37. The appeal is disposed of accordingly. The copy of the order may
. be provided to the learned representatives of the parties.

S m__ﬂ,—y%x{— _ )
Imtiaz Ahmed B kzai) (Justice ® Nadeem Azhar Siddiqi)

TECHNICAL MEMBER CHAIRMAN

Certified to be True Copy

Karachi.
Dated: 26.11.2019

. Copies supplied for compliance:- g

1. The Taxpayer through authorized Representative.

2. The Assistant Commissioner (Unit- ), SRB, Karachi. ..-.....
Osder issued on—“- --— o sfpmfm

Copy for information to:-

3) The Commissioner (Appeals-1), SRB, Karachi.
4) Office copy _ider Dlspatchedon--- y y iy
5) Guard file.
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